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CURRENT TOPICS. 

In Blumenthal v. Tannenholz, recently de- 
cided by the New Jersey Court of Chancery 
and to appear in the next volume of Stewart’s 
Equity reports, an infant whose parents re- 
sided in Canada filed a bill in the New Jersey 
Court to annul her marriage on the ground of 
fraud. It appeared that she had resided in 
that State for eighteen months previous to the 
filing of the bill. The court held that she 
was incapable of changing her domicil and 
that it had consequently no jurisdiction, and 
dismissed the bill. ‘‘Unless’’ say the court, 
‘one of the parties was domiciled here 
when the suit was brought, the court has no 
jurisdiction in the case. The fact that the 
marriage took place here will not confer 
jurisdiction. The complainant, indeed, swears 
that she resides here, but she also swears that 
her parents reside in Montreal, in Canada, 
and have resided there for the past ten years, 
and that, when this suit was instituted, she 
was, and still is, a minor. She does not 
claim to have been emancipated from her 
parents, nor does she give any reason for her 
change of abode from Canada to New Jersey. 
Her domicil, therefore, must be adjudged to 
be that of her parents. The domicil of the 
legitimate unemancipated minor who is not 
suit juris, and whose will, therefore, cannot 
concur with the fact of his residence, is, if his 
father be alive, the domicil of the latter. It 
is an undisputed position of all jurists, says 
that writer, that, of his own accord, proprio 


_marte, the minor cannot change his domicil. 


The burden of proof to establish the change 
of domicil on the part of the minor, is on him. 
It is not claimed that the complainant has 
gained domicil through her marriage. The 
defendant does not appear to have ever re- 
sided in this State.’ A legitimate infant takes 
the domicil of its father ; Andrews v. Herriott, 
4 Cow, 516, note; although such infant be 
posthumous, and its mother again married, 
Oxford v. Bethany 19 Conn. 229; or not 
actually residing with such parent, Adams v. 
Vol. 9 —No. 15. 


Oaks, 20 Johns. 282; Parsonsfield v. Kenne- 
bunkport, 4 Me. 47; Ryall v. Kennedy, 40 N. 
Y. Sup. Ct. 347; Brown v. Lynch, 2 Bradf. 
214; Helffenstein v. Thomas, 5 Rawle 209; 
Rex v. Lawford, 8 Barn. & Cress 271. 
It is said that by marriage a minor may 
acquire the domicil of his wife; Phillim, on 
Dom. 50; see Bucksport v. Rockland, 56 Me. 
22. In Lake v. South Caanan (Pa,), 18 
Alb. L. J. 116, the settlement of a divorced 
female pauper was held to be that of her 
husband; although by the desertion of the 
husband a woman may gain her own domicil, 
Moffatt v. Moffatt, 5 Cal. 280; Johnson v. 
Johnson, 12 Bush, 485 Under what circum- 
stances, generally speaking, a woman may 
acquire a separate domicil, for the purpose oj 
instituting proceedings in divorce, see Cooley’s 
Const. Lim (4th ed.) 401; alsc Hick v, Hick, 
5 Bush, 670; Craven v. Craven, 27 Wis. 
418; Jenness v. Jenness, 24 Ind. 355; Vence 
v. Vence, 15 How. Pr. 497, 576; Hope v. 
Hope, 29 E. L. & E. 249; Dutcher v. 
Dutcher, 39 Wis. 651. 


——>— 





The extent of the liability of one person for 
an injury which, though primarily the result of 
his act is more immediately the result of the 
intervention of another, is discussed in the case 
of Magee v. Caro lately decided in one of the 
New York inferior courts. The plaintiff while 
passing along the sidewalk in front of the 
defendant’s store was knocked down by a 
large box used for packing looking glasses, 
and sustained injuries for which he brought 
the present action to recover damages. The 
evidence disclosed, without contradiction, 
that the box was thrown against the plaintiff 
by two boys who were playing upon the side- 
walk at the time. It was held that the 
defendant was not liable, the court saying: 
‘*The facts proved failed to make out a cause 
of action against the defendant. The prox- 
imate cause of the injury was the act of the 
two boys. Placing the box upon the public 
sidewalk may have been the primary cause, 
but the independent act of the boys—a thing 
the defendant could not have foreseen or been 
expected to have guarded against—was the 
direct and immediate cause of the damages. 
| The defendant cannot be held for their 
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tortious act, and is liable only for the con- 
sequences which flow in the ordinary and 
natural sequence from his own. * * * In Scott 
v. Shepherd, 1 Sm. L. C. 210, the celebrated 
Squib case, Nares, J., said: ‘The defendant is 
the person who gave the mischevous faculty 
to the Squib. That mischevous faculty re- 
mained in it till the explosion. No new power 
of doing mischief was communicated to it by 
Willis or Ryal. It is like the case of a mad 
ox turned loose in a crowd: the person who 
turned him loose is answerable in trespass for 
whatever mischief he may do.’ It will be 
readily observed that there is nothing in this 
case which fixes any liability upon the 
defendant in the present case. The boys who 
did the damage were free agents and acted 
of their own volition. There was nothing 
inherently dangerous or explosive in the box 
and the plaintiff might have passed and re- 
passed in safety, if the mischievous’ conduct 
of the boys in overturn ng the box had not 
occured. Blackstone, J., in reasoning out the 
Squib case, says: ‘If a man tosses a foot- 
ball in the street, and after being kicked about 
by one hundred people it at last breaks a 
tradesman’s windows, shall he have trespass 
against the man who first produced it? Surely 
only against the man who gave it that mis- 
chievous direction.’ In Cuff v. Newark and New 
York R. Co. 35 N. J., 17, it was held that 
the intervention of the independent act of a 
third person between the wrong complained of 
and the injury sustained, is made a test of that 
remoteness of damage which, in some cases, 
forbids a recovery. In that case the court 
put this apt illustration: A places a log in 
the highway, which B casts into an adjoining 
close; or puts an obstruction upon the side- 
walk, which passers-by throw into the road- 
way of the street, and a traveler is injured by 
coming in contact with it. A cannot be held 
for the trespass in the one case, or for the 
injury in the other. In fact, there is no steam 
engine or piece of machinery so constructed 
but that an incompetent intruder might cause 
them to do damage to all in the vicinity. Is 
the owner to be held liable for such acts com- 
mitted without his agency and against his 
will? Certainly not. A person is answerable 
only for the natural consequences of his own 
act, or for the act of those in his immediate 








employ; in other words, for those con- 
sequences which might have been foreseen 
and expected as the results of his or their 
conduct, but not for those remote or excep- 
tional contingencies which he could not have 
foreseen, and was therefore under no moral 
obligation to take into consideration. If the 
plaintiff had been walking along the sidewalk 
in the night time, and not discovering the box 
in the darkness, had fallen over it and sus- 
tained an injury, the defendant would have 
been liable, because his negligent act in 
placing the box upon the highway would in 
that case have been the proximate cause of 
the injury; or if a pedestrian, while walking 
upon the highway, had accidentlly or even 
carelessly knocked against the box and thrown 
it over, the defendant might have been holden 
upon the ground that he knew persons were 
constantly passing and repassing, and he 
might therefore have foreseen and expected 
that such an event might happen, but he was 
not bound to suppose any person would 
deliberately throw the box over upon pedes- 
trians. Newson v. New York R. Co., 23 N. 
Y., 383, and he is not liable for such tortious 
acts by persons alike strangers to the record. 
Flower v. Adam, 2 Taunt. 314; Weldon v. 
Harlem R. R. Co., 5 Bosw. 576; Carter v. 
Towne, 103 Mass. 107. The fact that the 
boys were under age does not alter the case. 
They were free agents, and whether of age 
or not, are responsible in law for their 
tortious acts.’’ 








SUGGESTIONS UPON CODE PRUCEDURE 
AND CODE REVISION. 


V.—-THE METHODS OF TRIAE UNDER THE CODE 
EXAMINED AND REVISION SUGGESTED. 





While the general features of code reform 
in the different States where the new system is 
adopted are the same, there are some peculiar- 
ities in which there is a diversity, and that in 
matters of substance as well as form. It was 
long felt under the former system that while 
law and equity were generally, and in many, if 
not most of the States, administered by thesame 
judge, it was great folly to maintain two courts, 
and especially where a mistake in the court, or 
rather the sides of the same court, which was 
quite common, should be visited by a dismissal, 
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and the cost and delay of setting the mistake 


was substantially abolished as to modes of 


right by another suit ; and so with the general | pleading, yet recognizing the generally re- 


idea of simplification came that of reducing 
the pleadings and practice in law and equity 
to a uniform system, so that the mere myste- 
ries of procedure, such as were never attained, 
except by the few who possessed the highest 
skill and experience, should be dispensed with, 
and only that which was necessary for cer- 
tainty should be retained. 

But in this school of reformers there were 
two classes, one class were so enamored of the 
great boon of Anglo-Saxon liberty, and the 
guaranty of American freedom which was 
wrested by our English ancestors from the 
hands of tyranny, and guaranteed to us by 
constitutional protection, the great right of 
trial by jury, that they would make it univer- 
sal in all cases, both civil and criminal. While 
another class was opposed to its extension un- 
der the new system beyond its former limits. 

If it were an appropriate inquiry in this 
place, we might be tempted to question 
whether both classes were not wrong. The 
right of trial by jury in criminal cases, is 
worthy all the eulogies which have been heaped 
upon it by lawyers, politicians, patriots and 
statesmen. It is necessary to the maintain- 
ance of free government. It is that which 
distinguishes the criminal jurisprudence, where 
the common-law prevails with its regard for 
human life and liberty, with its humane and 
inpartial methods, from the despotic and in- 
quisitorial criminal jurisprudence under the 
civil law as administered in continental Eu- 
rope. But it is a very grave question at the 
present day, whether the application of any 
part of this admiration for the jury system as 
now practiced in civil cases is not inappro- 
priate. In other words it is questionable 
whether there is not more evil than good in 
our American trial by jury in civil cases. The 
allusion here is, however, a digression. 

We proceed, therefore, as we had essayed to 
do, with the discussion of the result of the 
division of the reformers into two classes. In 
some of the States the one class was predom- 
inant, and the result was that the distinctions 
between actions at law and suits in equity 
were not only abolished, but the right of trial 
by jury was extended to all civil actions indis- 
criminatély, In others while the distinction 





ceived theory, that a jury was hardly the tri- 
bunal for the trial of causes formerly cogniz- 
able in courts of equity, the distinction was 
so far preserved as to provide for different 
modes of trial. Thus we have in some of the 


' States the petition in ordinary, and ihe peti- 


tion in equity, the complaint and the com- 
plaint in equity simply indicating in most 
if not in all cases the single distinction in 
the modes of trial. In most States the con- 
stitutions provide that trial by jury shall 
remain inviolate, which being interpreted 
means that in cases where, by the English 
common law, the parties are entitled to trial 
by jury, this right shall be preserved whatever 
form the procedure may take. And so where 
the distinction between law and equity has 
been totally abolished and all actions are 
denominated civil actions, it is held that the 
range of the constitutional provision referred 
to is not extended, and the legislature may pro- 
vide otuer means for trying even civil actions 
than by jury, excepting in those cases where 
by the common law the party had a right of 
trial by jury. The result is, that notwith- 
standing the constitutional provisions, the leg- 
islature may provide for other modes of trial 
than by jury in all cases formerly cognizable 
by courts of equity, and consequently where 
this right of trial did not exist before the code 
reforms. It is questionable whether, if we re- 
cognize the right of trial by jury in civil actions 
as a necessity, there is much logical! accuracy 
in the constitutional provisions, for in many 


| cases the courts of law and equity had con- 


| 
| 
| 


current jurisdiction, and when the same sub- 
ject matter is to be tried, and by the same 
class of evidence taken in the same way, the 
question whether it was formerly a case at law 
or a suit in equity could not have much influ- 
ence upon the determination of the best- 
method of trying the case. To illustrate: Be- 
fore the codes, in case of fraudulent convey- 
ance, where the lands fraudulently conveyed 
were subject to sale on execution, the creditor 
had his election to bring a bill in equity to set 
aside the conveyance and subject the fraudu- 
lently conveyed property to the payment of 
his debt, or to sell the property upon the exe- 
cution in the first instance, buy it in and 
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bring ejectment. In the former case, being a 
suit in equity, the defendant had no right te 
a trial by jury. In the latter case, the action 
was at law, and either party had aright to 
trial by jury. Yet the cases involved pre- 
cisely the same inquiry, and by the very same 
evidence, though then taken in different 
modes. 

Now it is manifest that there is no necessity 
for a jury in the one case more than in the 
other. And although the distinction between 
law and equity procedure has been abolished, 
the two questions of constitutional law 
remain; and we must take the consti- 
tutional provisions as they are and not as we 
would have them. 

The remainder of this article will be devoted, 
1. To an inquiry as to the propriety of extend- 
ing the right of trial by jury to that class of 
cases which were formerly cognizable in courts 
of equity, where the constitution leaves the 
legislature free to exercise discretion; and 2. 
To thefexpediency of modifying or abolishing 
the right where it has already been extended 
by code provisions. 

1. The first branch of our inquiry, though 
not answered by anticipation, yet an opinion 
has been strongly intimated atleast. In order 
to enter intelligently into this inquiry it is ne- 
cessary to look casually, at least, at the duties 
to be performed by the triers of questions of 
fact or mixed questions of law and fact, such 
as arise in equity cases under the Chancery 
practice. For, although the forms may change, 
the questions to be determined, remain as 
formerly. 

The examination, analysis and weighing of 
testimony under any circumstances, to be done 
intelligently and successfully, so as even to 
approximate right conclusions, requires more 
intelligence than can be possibly possessed by 
jurors without experience, without intelligence 
sufficient to understand the merits of the con- 
troversy even, let alone the intricacies and 
complications which surrouud almost all human 
transactions which are litigated. And when we 
add to these duties always imposed upon juries, 
that of applying the law to the facts as shown 
by the evidence, it becomes most man- 
ifest that men unused to legal investigations, 
unaccustomed to witness the facility, ingen- 
uity and alacrity with which perjury is com- 
mitted, and the ingenuity and skill with which 


the same is glossed over by counsel, can not be 
the best triers either of pure questions of fact 

| or questions of law and fact which are em- 
braced in quite the larger number of all jury 
trials. 

These statements are recognized by the pro- 
fession everywhere, although stoutly denied 
to the public ear by the class of public speak- 
ers who gain success and reputation by this 
very want of qualification in the jurors, at the 
same time acknowledged by their actions 
which speak louder than words. 

Another necessary ingredient which must 
enter into the qualifications of every capable 
and competent trier, is impartiality. Abso- 
lute impartiality in all cases is like all other 
human virtues unattainable. But the highest 
attainable impartiality is only compatible with 
learning and culture, and that indefinable 
thing aptly termed the judicial habit, whereby 
even by the force of careful and impartia 
hearing, sifting and weighing the evidence, 
the trier is lead almost with moral certainty to 
right conclusions. 

These qualifications are not possessed by 
the average jurors. They are not and cannot 
be possessed by any jurors selected as at pre- 
sent they are either in this or any other 
country. 

To illustrate this proposition by familiar ex- 
amples. No man would voluntarily submit a 
controversy to a convention of his neighbors 
who knew the facts of the controversy. And, 
yet, this was virtually the origin of jury trials. 
No man would submit his controversy to a 
town meeting upon the evidence. Provisions 
are made in all the States for arbitrations, why 
are they neglected ? Because they do not pro- 
vide triers possessing the proper qualifications, 
besides the objections to their methods. And 
so, where under the code procedure referees 
are provided for, it is not required that the 
referee shall be a lawyer, yet in practice he 
nearly always is. 

Another evidence of the position we main- 
tain is that, where the judge is regarded as 
quite impartial, counsel who are confident of 
their case, usually, indeed almost always, pre- 
fer a trial by the court, and, as a matter of 
history, even in those cases where the right of 
trial by jury is preserved, and both sides are 
honestly contending for the right and have 
corfidence im their sides of the case respect- 
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ively, juries are largely dispensed with. If it 
be said that this argument applies as well to 
the trial of cases at law as in equity, as well 
to cases where the right of trial by jury 
remains inviolate as to cases where it is within 
the legislative discretion to provide other 
means of trial, we grant it; but this course 
of argument is thus generally adopted upon 
the principle that the greater includes the less. 
For if we show that as a general rule in all 
cases jurors are not the best triers, we have 
established the fact also that they are not the 
best triers in cases formerly cognizable in 
equity. If we have shown that even in civil 
cases at law jurors are not the best triers, a 
fortiori, as we shall see as we proceed, are 
they not the best triers in equity cases. A. I. 
{To be continued.] 





ADMIRALTY--COLLISION—LIEN UPON IN- 
SURANCE—ABANDON MENT. 


THE PESHTIGO. 


United States District Court, Eastern District of 
Michigan, June, 1879. 


1. COLLISION — RECOVERY — LIEN UPON INSUR- 
ANCE.—The owner of a vessel injured by a collision is 
limited in his recovery to the value of the offending 
ship and her freight, immediately subsequent to the 
collision, and has no lien or claim upon the insurance 
received by her owner. 


2. ABANDONMENT NOT NECESSARY.—In case of act- 
ual total loss, no formal abandonment is necessary to 
entitle the qwners to the benefits of the limited liabil- 
ity act. 


This was a libel in personam, promoted by Henry 
MecMorran and Edward Fitzgerald, owners of the 
schooner St. Andrew, against Ransom W. Dan- 
ham, owner of the schooner Peshtigo, to recover 
damages occasioned by a collision between those 
vessels. The libel, in addition to the usual allega- 
tions of ownership and negligence, set forth that, 
at the time of the collision, the Peshtigo was in- 
sured in the Manhattan and Orient Mutual Insur- 
ance Companies; that by reason of such collision 
and the damage thereby occasioned to the Pesh- 
tigo, these companies had become, and were liable 
to pay to the respondent the full amount of their 
policies, and that libellants had a claim against 
said companies enforcible by garnishment. Writs 
of garnishment were issued against the companies, 
to which they made returns, admitting liability 
under thé policies, and announcing their willing- 
ness to pay to whomsoever the co irt should order. 

The respondent, Dunham, incorporated in his 


answer a plea setting forth that, from the effects 











of this collision, the Peshtigo was sunk, and with 
her cargo became a total loss; and that the colli- 
sion and the injury therefrom were occasioned 
wholly without his privity or knowledge. To this 
plea exceptions were filed for insuffiviency. 


F. H. Canfield, for the libellant; J. J. Speed, for 
the respondent. 


Brown, J.: 


The writs of garnishment in this case can only 
be supported upon the theory of a lien ‘upon the 
amount of the policies. If the liability of the 
owner is limited to the value of the vessel and 
freight, irrespective of the insurance, there is no 
claim against him, and consequently nothing which 
will support the garnishment. Therefore, unless 
the lien of the libellant upon the vessel is trans- 
ferred to the insurance money, this suit must fail. 

At common law, and also by the civil law and the 
general law maritime, the owner of a vessel is lia- 
ble for damages occasioned by the negligence of 
the master and crew to the full extent of the injury 
sustained. The ordinary rule of responsibility of 
the principal for the acts of his agent obtains here, 
as in every other case; but long before the earliest 
English act upon the subject, a limit to such lia- 
bility grew up among the maritime nations of Eu- 
rope. ‘The ancient laws of Oleron, Wisby and 
the Hanse-towns contain no provisions on this sub- 
ject: nor is any alteration of the rule of the civil 
law noticed by Roccus; but Vinius, an earlier au- 
thor, states that by the law of Holland the owners 
are not chargeable beyond the value of the ship 
and the things that are in it.” McLaughlin on 
Merchant Shipping, 110. This limit of liability 
was first incorporated in the law of England in the 
reign of George II, and in that of the United States 
in the year 1851; but the adjudications under it 
have not been numerous. 

After a careful search, for precedents, I have not 
been able to find u single case in England, and but 
one in America where the precise question heie 
involved has been passed upon. The absence of 
English authority is probably due to the fact that, 
by the law of England, the liability of the owner 
is limited to the value of the offending ship imme- 
diately before the collision, that is, in her un- 
damaged state, while by the American and Conti- 
nental law, the measure of liability is determined 
by the value of the ship immediately after the col- 
lision. In the United States the only reported 
case upon this point is that of the Norwich and 
New York Transportation Company, 8 Ben. 312; 
in which the learned Judge for the Eastern Dis- 
trict of New York discusses the question at length, 
and comes to the conclusion that the owner is not 
liable in respect of the insurance moneys. 

The continental authorities are full and explicit 
to the same effect. Article 216 of the Code of 
Commerce following the Hanseatic ordinance of 
1614, and the French ordinance of 1681, declares 
that ‘* every owner of a vessel is civilly responsible 
for the acts of the master in whatever relates to 
the vessel and the voyage. This responsibility 
ceases on the abandonment of the vessel and 
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freight.” Caumont discusses the question at 
length in his Dictionary of Maritime Law, page 31, 
title, “‘Abandonment.’’ And his remarks are 
worthy of reproduction: Sec. 54. ‘* When the owner 
has not seen fit to insure his vessel, it is sufficient 
that he abandon her with her freight, in order to 
free himself from responsibility for the engage- 
ments of the master. Nothing further is de- 
manded. Now, if the owner h2s adjudged it pru- 
dent to effect an imsurance, in consideration of a 
premium more or less in amount paid by him, it is 
evident tht the lenders upon bottomry and ship- 
pers cannot deprive him of the fruits of a wise 
foresight, and receive the benefits of a contract to 
which they are strangers.”’ Sec. 57. “It has, 
then, been very properly decided, 1. That the 
owner who, to free himself from loans contracted 
by the master in the course of the voyage, aban- 
dons the ship and freight, is not compelled to ac- 
count to the lender beyond that for the proceeds 
of the insurance underwritten upon the ship. 
(Aix, February 8, 1832.)”’ 2. ‘* That the proprietor 
of the ship who effects an abandonment to the 
shipper is not held as including the value of the 
insurance. (Rennes, August 12, 1822.)’’ Sec. 57. 
‘© How could the owner of the ship be held to in- 
clude in his abandonment the amount of insur- 
ance he has taken the precaution to put upon the 
vessel? Is not this insurance the consideration of 
the premium he has paid? Can this be affected by 
his guaranty of obligations contracted by the 
master? Ought not the relations established by 
law between the owner of the ship and the lender 
or shipper to be maintained quite independent of 
the contracts of insurance which each of them may 
make?’ See also Bedarride (Code de Commerce, 
sec. 295.) ‘*In the discussion which the projet de 
loi of 1841 called forth, certain courts, notably that 
of Aix, urged that the abandonment should include, 
besides the ship and freight, the amount of in- 
surance which the owner had bargained for. This 
claim, which had already been made before the 
courts, was formally condemned.”’ 

So, too, Defresquet, in his pamphlet upon the 
Law of Collisions] at Sea, discussing the right of 
abandonment, observes: ‘‘ We remark, in conclu- 
sion, that if an abandonment has been made of a 
ship sunk by collision, the owner is not obliged to 
abandon at the same time the amount of his insur- 
ance. This was proposed at one time, but re- 
jected.”’ 

These authorities seem to me to announce a 
sound principle of law and to be fortified by un- 
arswerable reasons. The liability of the owner is 
limited to the value of the ship and freight. That 
liability ought not to be extended by a contract of 
indemnity made by him with a third party; in other 
words, the right of the injured party to reimburse- 
ment ought not to be dependent upon the contin- 
gency of a contract to which he was not a party, 
and with which he has no concern. He loses 
nothing which he would not have lost if the in- 
surance had not existed. The contract of insur- 


. ance is personal in its nature, and is a mere special 





- 


agreement with a party seeking to secure himself 
against apprehended loss on account of his interest 
in a particular subject matter, and not at all inci- 
dental to, or transferable with, the subject matter. 
May on Ins. sec. 6. 

The shipper has no lien upon it for the non-deliv- 
ery of his cargo. Clark v. Brown, 7 La. Ann., 342. 
Nor can even the master or crew have recourse to 
it in case of the loss of the vessel. Eymar v. Law- 
rence, 8 La. 42. Seealso Thayer v. Goodale, 4 La. 
222; Steele v. Ins. Co. 17 Pa. 290; White v. 
Browne, 2 Cush. 412; Stillwell v. Staples, 19 N. Y. 
401. 

Further objection is made to the plea in this 
case, upon the ground that the owner has not taken 
the appropriate proceedings under sec. 4,284, and 
transferred his interest in the vessel and freight 
for the benefit of the libellants to a trustee as re- 
quired by sec. 4,285. It-is a sufficient answer to 
this to say that the plea sets forth a total loss of 
the vessel and cargo from which would also follow 
a total loss of freight, and that no formal abandon- 
ment is nevessary in such cases. 2 Pars. on Mar. 
Ins. 107, 111,120; Brown v. Wilkinson, 15 M. & 
W. 391. 

Exceptions to the plea are overruled. 





—<—— 


REMOVAL OF CAUSES. 





FULTON v. GOLDEN. 
United States Circuit Court, District of New Jersey, 
August, 1879. 





Where an equity case is pending in a State court for 
several years after issue joined, and has not been 
brought to hearing in consequence of the neglect of 
parties to enforce the rules of the court for the taking 
of testimony: Held, that the petition for removal was 
filed too late when the case could have been first tried 
under the local laws and practice, at several terms be- 
fore the filing of the petition. 

On motion to remand 

E. T. Green, for petitioner; J. Alex. Fulton, for 
defendant. 

NIxon, J.: 

This is a motion to remand the above stated 
cause to the Court of Chancery of the State of New 
Jersey, whence it was removed under the Act of 
March 3, 1875. 

Two grounds are assigned; for the motion. (1) 
Because the record does not show that this court 
has jurisdiction of the case. (2) Because the 
application for removal comes too late. 

(1) With regard to the first it is sufficient to 
observe, that the petition alleges that the amount 
in dispute betweer the parties, exclusive of costs, 
exceeds the sum or value of five hundred dollars, 
and that the controversy in said suit is between 
citizens of different States, the petitioner, who is 
the sole party defendant, being a citizen of Penn- 
sylvania, and the sole complainant a citizen of the 
State of Delaware. 

A bond in the penal sum of two thousand dol- 
lars, with two sureties, residing in this State, was 
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filed with the petition; and as no question was 
raised inthe State Court, or here, as to its suffi- 
ciency, it must be assumed to have been in compli- 
ance with the requirements of the law. 

It was suggested, on the argument, that the cause 
should be remanded, because it did not appear that 
the State Court made an order of removal. 

There is nothing in the Act of March 3, 1875, 
requiring such an order, and none is necessary. 
The jurisdiction of the State Court over the cause 
terminates with the filing of the petition and bond: 
Taylor v. Rockefeller, 7 Cent. L. J. 349; MceMurdy 
v. Life Ins. Co., 4 W. N. 18. 

(2) Whether the application for removal was 
made too late, depends upon the construction of 
the last recited Act, which materially changed the 
law in this respect. 

Under the 12th section of the Judiciary Act, the 
application was required to be made by the defend- 
ant ‘‘ at the time of entering his appearance in the 
State Court.’’ He waived his right to remove the 
case, after he had in any manner submitted himself 
to the jurisdiction. 

The several Acts of July 27th, 1866, and March 
2d, 1867, enlarge the time, and under them the peti- 
tion for removal might be made ‘at any time be- 
fore the trial or final hearing of the cause or suit *’ 
in the State court. But the 3d section of the Act 
of March 3, 1875, again restricts the power of 
removal, in reference to the time, and requires the 
petition in the State court to be made and filed 
‘* before or at the term at which such cause could 
be first tried, and before thetrial thereof.” 

What is the meaning of this expression ‘‘ could 
be first tried ?’’ Does it mean ‘* could be first 
tried ’’ by the legislation of the State and the rules 
of practice of the State court, when the parties 
have been diligent in preparing the case for trial 
or hearing ? Or does it mean “ could be first tried’’ 
after the parties have put in their pleadings and 
got the case at issue, and have closed their testi- 
mony—years, iti may be, after the suit was com- 
menced ? If the latter, then the right of removal 
would seem to depend upon the diligence or want 
of diligence of the litigants, rather than upon any 
designation of time in the law itself. 

It must be confessed that the section is very de- 
fective in precision of expression or obviousness of 
meaning; but the change in the phraseology shows 
that Congress meant to abridge the right of re- 
moval, and to fix a definite time within which it 
was to be exercised. If theconstruction is adopted 
which the defendant urges, it would be in the 
power of the respective parties to keep a ease pend- 
ing through a series of years in the State court, by 
neglect to file the pleadings, or to conclude the 
taking of testimony, aad then to procrastinate and 
still further delay the final hearing, by removal to 
a Federal tribunal. 

The case under consideration affords abundant 
illustration of this. The bill of complaint was filed 
in the Court of Chancery of the State, July 22, 1873, 
and the subpoena was returnable on the 5th of 
August following. The defendant put in the plea 











of the pendency of a suit between the same parties | 
| judge deplores the ambiguity of the language em- 


for the same cause of action in a court of law in 


the State of Pennsylvania, which the Chancellor 
overruled, and the defendant was ordered to an- 
swer the bill within thirty days from the 9th of 
December, 1874. On the 13th of January, 1875, 
the answer was filed, and on the 16th of February 
following the replication. The cause being thus 
at issue. February 16, 1875, the rule of the court 
required that the complainant should begin to take 
testimony on his part within thirty days after issue 
joined, and conclude the same in thirty days. 
(See 80th Rule.) Within fifteen days thereafter 
the defendant must commence taking testimony on 
his part, and conclude the same in thirty days. 
(Rule 81.) At the expiration of this time the com- 
plainant is required to proceed immediately, or by 
adjournment not exceeding ten days, with testi- 
mony to rebut the testimony of the defendant, or 
to sustain testimony on his part, impeached or 
contradicted by the defendant, and the defendant 
may afterwards produce counter rebutting evidence 
on his part; but such evidence shall not be con- 
tinued for more than five days on each side. (Rule 
83.) 

By the 86th Rule, the time for taking testimony 
above limited shall not be extended, except by 
written consent. or by order of the court made upon 
notice. Under the provisions of Rule 15, if the 
complainant fails within ten days after the expira- 
tion of the time to take the testimony, to notice 
the cause for argument, the defendant is entitled 
to an order, of course, directing the complainant 
to show cause why the defendant should not be 
permitted to notice the cause for argument, and 
bring in the hearing thereof at the next stated 
term; and if cause be not shown to the contrary, 
the defendant is permitted to give the notice and 
bring on the hearing. The stated terms of the 
court are held on the first Tuesday of February, 
the third Tuesday of May and the third Tuesday 
of October, annually. If the foregoing rules had 
been observed in taking testimony the cause ** could 
have been first tried ’’ at the term of October, 1875. 
But it was not moved by either party then or after- 
wards, although at least eight stated terms of the 
court interyened before the 3lst day of May, 1878, 
when the petition for removal was filed. To hold 
that the application was in time would be to affirm 
that no term of the Court of Chancery had been 
reached during these two and a half years, at 
which the cause could be tried under the legisla- 
tion of the State and the rules of practice made 
pursuant thereto. 

My attention has not been called to a case where 
the act has received construction, or where it has 
been necessary to give it a construction in this re. 
spect. But Judge Dillon, in his Treatise on the 
Removal of Causes, p. 57, and more especially 
in Ames y. Colorado Cent. R. R. Co., 4 Dill. 264, 4 
Cent. L. J. 199, strongly intimates that where, 
under the local law and practice, a case could 
have been finally heard at a stated term, a removal 
is not in time after the expiration of said term. 
Much support also is given to this view by the 
reasoning of Drummond, J., in Scott y. Clin- 
ton & S. R. R. Co., 6 Biss. 529, in which the learned 
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ployed in the statute, but cites with approbation a 
decision of his own, that an application for re- 
moval comes too late where a term is suffered to 
elapse, by consent of parties, after the issue has been 
formed by the pleadings. 

It is the judgment of the court that the petition 
for removal comes too late, and the motion to re- 


mand the cause must prevail, and it is ordered ac- 


cordingly. 


-~ 
> 


TENDER TO CLERK IN ABSENCE OF PRIN- 
CIPAL — REFUSAL OF CLERK TO AC- 
CEPT. 





FINCH v. BONING. 


English High Court, Common Pleas Division, Feb- 
ruary, 1879. 


A., acompounding debtor, went to the office of B,a 
solicitor, to pay the amount of the composition due in 
respect of a bill of costs. He tendered the proper 
amount to one of B’s clerks, who said that B was out, 
and refused to accept payment of the amount, as he 
had “ no instructions” to doso. B subsequently sued 
A forthe amount of the debt. Held, that the clerk 
saying he had “‘ no instructions ” did not amount to a 
disclaimer of authority, and that the tender was, there- 
fore, good. 


Special case stated by the judge of the South- 
wark County Court. 

1. This was an action brought by the plaintiff, a 
solicitor, to recover £15 6s. 10d., the amount of a 
bill of costs. 

2. The defense wasa discharge by a resolution of 
the defendant’s creditors, under section 125 of the 
Bankruptcy Act, 1869 (32 & 33 Vict. c. 71), anda 
tender of the amount of the composition of the said 
debt before action brought, but that the plaintiff 
had refused to accept the same. The defendant 
paid into court the amount of the composition. 

3. In support of the above defense a witness was 
called, who stated that he was the accountant en- 
gaged by the defendant in the proceedings 
for liquidation by composition, and that he and 
the defendant’s solicitor (since deceased) went to 
the offices of the plaintiff, and there tendered the 
amount of the composition to one of the plaintiff's 
clerks, who informed him that the plaintiff was out, 
and that he (the clerk) had received “ no instruc- 
tions,’ and refused to accept the amount tendered. 

4. On the part of the plaintiff it was denied that 
any such tender was ever made at all, and witnesses, 
consisting of the clerks then in the plaintiff's ser- 
vice, were called in support of such denial. 

The judge, however, was of opinion that the 
matters stated in the third paragraph were proved, 
and gave judgment for the defendant with costs. 

The question for the opinion of the court was 
whether the said judgment for the defendant was 
right, or whether the same should be reversed and 
entered for the plaintiff, with costs of suit. 


Poulter, for the plaintiff: The tender was bad. | 


It was just such another tender as was made in 
- Bingham v. Allport, 1 Ney. & M. 398. In Wilmott 





v. Smith, M. & M. 238, the tender was refused, 
not on the ground of authority to receive on the 
part of the clerk, but because the sum terdered 
fell short of what was due. In Barrett v. Deere, 
M. & M. 200, a tender to a clerk ina merchant’s 
office was held'good. [LORD COLERIDGE, C. J.: 
A person ostensibly carrying on a business in the 
absence of the principal surely has implied au- 
thority to receive payments made in the ordinary 
course of business. In Moffatt v. Parsons, 5 Taunt. 
308, Chief Justice Mansfield expressly says that a 
tender to a managing clerk will suffice, andin an 
Anonymous case, 1 Esp. 349, Lord Kenyon said 
that ‘* in the common transactions of life this kind 
of intervention of servants must be allowed.”] In 
Watson v. Hetherington, 1 C. & K. 36, Mr. Baron 
Parke said that there must be an authority express 
or implied, otherwise a clerk would be justified in 
refusing to accept money end the tender would be 
bad. [DENMAN, J., referred to Kirton v. Braith- 
waite, 1 M. & W. 310.] 

Meisheimer, for the defendant: The tender was 
good according to Barrett v. Deere. The clerk did 
not disclaim his authority to receive generally, 
but only refused to accept this particular tender. 


LORD COLERIDGE, C. J-: 


I am sorry to find that the court is divided on 
this question. I am of opinion that the judgment 
of the county court judge was right and should be 
affirmed. The cases cited seem to me to establish 
this principle: that a tender to be good need not 
be made to the principal, provided only that the 
person to whom the tender is made is a person 
who might reasonubly be supposed to have author- 
ity from the principal to receive money, or is a 
person to whom in the ordinary course of business 
payments are in fact made on account of the prin- 
cipal. If, then, you once allow that a legal tender 
may be made to a person other than the principal, 
evidence may be received to show that the person 
to whom a tender is made was a proper representa- 
tive of his master, the principal. I see that in 
Watson vy. Hetherington, Mr. Baron Parke says: 
‘“*The cases go to show that, where an attorney 
asks payment at his office, a tender to any person 
who is in the office carrying on the business will 
do; but here the attorney writes asking payment 
to himself, and the tender.is made to a writing 
clerk, who says that he cannot take the money ”’ 
because the principal was out; and this tender to 
awriting clerk was held bad because payment to 
the principal himself was particularly requested. 
The same principle seems to me to govern the 
other cases—viz., that a tender made to an ap- 
parent representative is good. This rule is sub- 
ject, however, to the qualification that, if the rep- 
resentative person disclaim authority to receive 
payment, the tender will be at the peril of the 
person tendering, and if there should be really no 
authority, then the tender will be bad. Bingham 
v. Allport is exactly the case I have just assumed. 
In the present_case, the county court judge finds 
that the tender was good; he therefore puts on one 
side the evidence of the plaintiff that no tender 
was ever made. The clerk, it seems, said, not that 
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he had no authority to receive the money, but that 
he had “ no instructions ’’ to do so, in this particu- 
lar case. If no tender is to be good unless each 
servant in a house of business is to be specially 
instructed to receive payment from each particular 
individual who may be indebted to the firm, how 
could any valid tender ever be made in any of the 
great houses in the city of London? On careful 
consideration, the case of Bingham v. Allport will 
be found to be distinguishable from this case. 
Here the clerk said he had “ no instructions,” 
which the county court judge thought did not pre- 


clude his having authority; and I am of the same | 
opinion, and think that this judgment should be | 
| jury, and that by the charge of the court it was 
| virtually taken away from them. 


affirmed. 
DENMAN, J.: 


I regret that I am unable to distinguish this case 
from Bingham v. Allport. It seems to me that a 
tender to be good must be made either to the 
principal direct or to some properly authorized 
agent. In Bingham v. Allport, the judge, as I 
understand him, told the jury that the tender would 
unquestionably have been bad if the clerk had dis- 
claimed general authority to receive payment. 


my mind this means the same thing. 
a case in which an appeal should be allowed. Judg- 
ment will therefore be for the defendant. 


——— 





AND REMOTE CAUSE. 


BRANDON vy. GULF CITY COTTON PRESS CO. 


Supreme Court of Texas, February, 1879. 


Where defendants delivered a quantity of cotton at 


a wharf in a wet condition, and the plaintiff there re- 
ceived and shipped it while in this condition, and after 
such shipment the cotton was damaged by continued 
freezing and thawing, Held, that plaintiff was not en- 
titled to recover for damages accruing to the cotton 
after he had received it and had exercised an inde- 
pendent control over it with a full knowledge of its 
condition and liability to injury. 


Appeal from Galveston County. 
BonneER, J., delivered the opinion of the court: 


The court in this case, submitted to the jury the 
question of the liability of the defendants for 


damages to the cotton while in their possession, | 


and on the way to the steamer laden for shipment. 
The jury having found a general verdict for the 
defendants, and there being no alleged error in 
the proceedings, up to this point, the presumption 


placed upon the wharf no such damage had accrued 
as would entitle the plaintiff to a judgment. 

The plaintiff’s case seems to proceed upon the 
theory, that he is entitled to damage subsequently 
developed which had, as its primary origin, the 


wet condition of the cotton when delivered upon | 


the wharf: upon this subsequently developed dam- 





| instructions, 


inf Pacific R. Co. v. Murphy, 46 Tex. 306, 4 Cent L. 


this case the clerk said he had no instructions. To | 


This is not | oy Torts, 670. 


| a matter of personal! favor. 
| dence, that the immediate cause of the injury was 
| the continued freezing and thawing of the cotton 
| after it had been shipped by the plaintiff from 
| Galveston, and had reached the city of New York. 


he seeks recovery. The action of the court in the 
charge upon this issue, as given, and in the refusal 
to give the special charge asked is assigned as 
error, and the determination of this question is 
decisive of the case. 

The jury were virtually instructed by the court, 
that the plaintiff’s right to recover depended upon 
the question of his knowledge or ignorance of this 
wet condition of the cotton at the time he removed 
and shipped it. It is contended by the plaintiff, 
that whether his shipment of the cotton, under the 
circumstances as developed by the testimony, 
caused the damage, was a question of contributory 
negligence, which should have been left to the 


If this had been a question properly of contribu- 


| tory negligence, we think there would have been 


error in rot submitting it as a question of fact for 


| determination by,the jury; as under the decision of 
| this court, the question of negligence, as a general 


rule, is one of fact to be submitted, by appropriate 
for their consideration. Texas & 


J. 55. This is the rule also deduced by Mr. Cooley, 
as supported by a great majority of cases. Cooley 


The testimony, however, of the plaintiff himself 


| shows that he had full knowledge of the condition 
| of the cotton before the bill of lading was signed, 


| and that tm. fest, bo quty testiteda deus Wied 
iene. mattaanes ~— mmexmeage | ee ne a a cet eae on 


lading by reason of his urgent solicitation, and as 
It was further in evi- 


The question then arises, was the plaintiff, under 
the circumstances as developed by the testimony, 


| entitled to recover for subsequent accrued damage, 
| after he had received the cotton and had exercised 


an independent control over it, with full knowledge 


| of its condition and liability to injury? 


It is well settled that it is not only the moral 
but the legal duty of one who seeks redress for 


' another’s wrong, to use due diligence to prevent 
| loss thereby. The principle applies to a breach of 


contract, and a party is not entitled to compensa- 


' tion for injurious consequences from such breach, 
| so far as he had the information, time and oppor- 
| tunity, necessary to prevent them. Sedgwick on 


Damages, marg. p. 49, and authorities. 
It is a familiar general rule, that damages to be. 


| recovered must be both the natural and proximate 
| consequences of the act complained of. 


But, as 
said by Mr. Sedgwick, it is far easier to lay down . 


| this general proposition than to apply it to a par- 
must be indulged, that at the time the cotton was | 


ticular case. When we come to analyze causes 


| and effects, and undertake to decide what is the 
) natural result of a given act, what is to be re- 
) garded as natural, what is proximate, and what 


remote, we shall find ourselves involved in serious 
difficulty. Sedgwick on Damages, 66. 
This very difficulty, however, has forced us to 


| adopt general rules, arbitrary though some of 
age is based his alleged special damage for which 


them may be, limiting this liability. As said by 
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Lord Bacon: ‘It were infinite for the law to con- 
sider the cause of causes, and their impulsion, one 
upon another, therefore it contenteth itself with 
the immediate cause and judgeth of acts by that 
without looking to any further degree.’’ Bac. 
Max. Reg. 1. 

In the elaborate and well-considered case of 
Cuff v. Newark R. Co., 35 N. J. 82, it is said, and 
many authorities cited to sustain the proposition, 
that the intervention of the independent act of a 
third person, between the wrong complained of 
and the injury sustained, and which act was the 
immediate cause of the injury, is made a test of 
the remoteness of damage which forbids its re- 
covery. 

In the recent work of Mr. Wharton on Negli- 
gence, the doctrine that it is a bar to the plaintiff's 
right of recovery, if he breaks the casual connection 
between the injury received by himself and the de- 
fendant’s negligence, is fully considered and ap- 
proved. Chapters 3 and 9, and authorities cited 
in notes. 

If the independent act of a third person would 
break this connection, and relieve the defendant 
from liability, it is believed that the principle 
should apply with equal, if not greater, force where 
this interruption is made by the plaintiff himself 
with full knowledge of the facts. 

Although the question of contributory negli- 
gence proper is one of fact for the consideration 
of the jury, under appropriate instructions, yet, 
the question of remoteness of damage is one of 
law to be decided by the court. 

It is well settled that the charge of the court 
should have reference to the issues made by the 
pleadings and the evidence. 

Tested by the above rules of law, in their applica- 
tion to the undisputed facts of this case, we do not 
think there was error in the general charge of the 
court, or in the refusal of the special charges asked, 
and the judgment is affirmed. 





FIRE INSURANCE—EFFECT OF CLAUSE AS 
TO “FALLEN BUILDING.” 








HUCK v. GLOBE INS. CO.; WALKER v. QUEEN 
INS. CO.; STOWE v. GIRARD FIRE INS. CO. 





Supreme Judicial Court of Massachusetts, September 
Term, 1879. 





1. FIRE INSURANCE—CONSTRUCTION OF CLAUSE IN 
POLICY AS TO “ FALLING BUILDING.”—The manifest 
intent and purpose of a clause in a fire insurance 
policy that, “if a building shall fall, except as the re- 
sult of a fire, all insurance by this corporation on it, 
or its contents, shall immediately cease and determ- 
ine,” is that the insurance, whether upon a building 
or its contents, shall continue only while the building 
remains standing as a building, and shall cease when 
the building has fallen and become a ruin. 


2. CONSTRUCTION OF “ FALLEN.’”’—When substan- 
tially all the floors and roof of a building used asa 
store-house fall, leaving nothing standing but the 
outer walls and perhaps a stair-case or an elevator, 
the building must be deemed to have fallen. 


SE YO Oe —a 





| 
} 





Stearns, Knowlton & Long, for plaintiffs; M. Wil- 
cox, J. P. Buckland and Leonard & Wells, for de- 
fendant. 


Gray, C. J., delivered the opinion of the court: 


The manifest intent and purpose of the clause 
inserted in each of these polices, by which it is pro- 
vided that ‘‘if a building shall fall, except as the 
result of a fire, all insurance by this corporation 
on it or its contents shall immediately cease and 
determine,” is that the insurance, whether upon a 
building or its contents, shall continue only while 
the building remains standing as a building, and 
shall cease when the building has fallen and be- 
come aruin. When substantially all the floors and 
the roof of a building used asa store-house, fall, 
leaving nothing standing but the outer walls, and 


“perhaps a stair-case or an elevator, the building 


must be deemed to have fallen. When several 
buildings are insured by the same policy, the fall 
of one terminates the policy, at least on that build- 
ing and its contents. 

The report shows that the eastern and western 
halves of the block were substantially distinct 
buildings, separated from each other by a brick 
partition wall extending from the front to the rear 
of the block, and from cellar to roof (though with 
doors of communication in each story), and each 
of the two parts or buildings, capable of standing 
or falling by itself; that in each of these two parts 
or buildings, midway between the partition wall 
and the end wall, there was a beam or girder in 
each floor, extending from the front to the rear, 
supported by four brick piers in the cellar and by 
wooden posts in each story, and upon which the 
joists of the floors rested; that by the giving away 
of the piers in the cellar of the easterly part of the 
building, without the agency of fire, the beam or 
girder resting thereon fell down near the ground, 
bringing with it the floors and partitions and roof 
above, with the goods and merchandise in each 
story, ina mixed and confused mass, excepting 
only very small portions of some of the floors, and 
of the roof anda single case of goods; and that 
only the outer walls of the building, and an eleva- 
tor five feet square, in one corner were uninjured 
by the fall; and that it was after the fall that the 
fire broke out that caused the injury, for which re- 
covery is sought in these actions, to the goods 
which had fallen, and to the elevator and to the 
walls, with the doors and windows therein, which 
remained standing. 

Of the building forming the eastern half of the 
block, the roof and the whole interior, with all the 
floors and divisions had fallen, and nothing re- 
mained standing but the outer wails and the ele- 
vator, constituting a mere ruin, and not a standing 
building in any proper sense. It follows that 
neither the goods precipitated by the fall intoa 
confused mass, nor the walls of the ruined build- 
ing were any longer at the risk of the insurers, and 
that in each of these cases a jury would not have 
been warranted in finding a verdict for the plaintiffs. 

The decisions cited forthe plaintiffs are not in- 
consistent with this conclusion. In Firemen’s Ins. 
Co. vy, Congregation Rodelph Scholon, 80 Il). 553, 
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‘the building, though shaken by a storm so as to 
lean over, remained entire, and no part of it had 


fallen. In Brenner v, Liverpool, London & Globe 
Ins. Co., 51 Cal. 101, goods exceeding in value the 


amount of the insurance were destroyed by fire in 


that part of the building which had not fallen, and 
the decision against the insurers was by a bare 
majority of the court. 

+ The result is that injeach case there must be, ac- 


cording to the terms of the report, judgment for 


the defendants. 


= 
—_— 





‘DEATH OF PLAINTIFF IN SUIT—RIGHT OF 


WIDOW TO BE SUBSTITUTED AS PLAIN- 
TIFF. 


McLEAN COUNTY COAL CO. vy. LONG. 





Supreme Court of Illinois. 





[Filed at Springfield, June 20, 1879.} 


Where suit has been brought against a defendant to 
recover for a quantity of coal converted, and before 
judgment had, the plaintiff dies, the suit cannot be 
carried on and maintained by the widow,to whom the 
plaintiff has by will devised all his property, without 
taking out letters of administration. 


WALKER, J., delivered the opinion of the court: 


It appears that John Long, the husband of ap- 
pellee, in his lifetime sued appellant to recover 
a quantity of coa) it had mined, removed from and 
converted to its own use from land belonging to 
him. He recovered a judgment and appellant 
brought the case to this court and the -judgment 
was reversed and the cause remanded. See 81 Ill. 
359. After the judgment was reversed and before 
the case was re-docketed in the court below, Long 
died, having by will devised and bequeathed all of 
his property to appellee. 

The cause was docketed, the death of Long sug- 
gested, and leave given to amend the declaration, 
which was done by making appellee plaintiff, and 
the cause progressed in her name to a trial and 
judgment against the company. A motion fora 
new trial and in arrest of judgment having been 
overruled, and the company again appeals. 

On the trial appellant objected to the admission 
of evidence of the mining and conversion of the 


coal. It appears that appellee or any other person 


never became executor or administrator of Long’s 
estate, no steps being taken in the probate court 
for the purpose. On the one side it is urged that 
appellee could not maintain the action or any one 
else until letters should be granted on Long’s es- 
tate. But it is claimed as all of his property was 
willed to appellee that she thereby became vested 
with the legal title to the claim and may recover. 

We shall not discuss the question of the measure 
of damages as we understand the ru!¢ to be settled in 
this court by this case when previously before us, in 
following the rule annouced in the case of Ro- 





We perceive nothing in appellant’s argument to 
cause the slightest doubt as to the correctness of 
that decision. ' 

At the common law, it was an inflexible rule 
with few exceptions, that a chose in action could 
not be assigned or transferred, so as to give the 
assignee a right of action in his own name. That 
could not be done verbally or in writing, neither 
by deed, will or simple contract. Even promis- 
sory notes could not be so assigned or transferred 
until authorized by the statute of Anne Bills of 
exchange were not an exception under the com- 
mon law, as they were governed by the mercantile 
law.. Leases and some covenants for title, ran 
with the land, and were assigned and trausferred 
by a conveyance of the land to which they related. 
An effort to thus transfer causes of action and con- 
tracts, no doubt passed to the assignee an equita- 
ble title, which the courts of law came to recog- 
nize and protect as such, by requiring the assignee 
on being indemnified, to permit suit to be prose- 
cuted in his name, that his assignee might have 
the benefit of the equitable transfer of the claim. 

Had Long in his lifetime sold this claim, would 
any one contend that the purchaser could have 
maintained an action in his own name? Or sup- 
pose he had bequeathed the claim to some one else 
and willed the remainder of his property 
to appellee would any one suppose that the legatee 
could sue and recover in his own name? Had 
Long bequeathed to appellee notes or contracts 
does any one suppose she would thereby derive 
authority to sue? The will does not vest the legal 
title to a cause of action in the legatee any more 
than would his assignment of such a claim in his 
life-time. The appointment of an executor: to 
carry out the provisions of the will vest the title to 
the goods, chattels and choses in action in the ex- 
ecutor as a quasi trustee for the use of the credi- 
tors, distributees and legatees. He can maintain 
trover, replevin or other appropriate action for 
recovery of the personal property to or to recover 
damages for its wrongful injury or destruction. 
The legatee can not maintain such actions. And 
the same is true of choses in action. These are 
elementary rules that need no discussion. 

But we are referred to the cases of Riley v. 
Langhrey, 22 Ill. 97, and Cross v. Carey, 25 Ill. 
564, as controlling the case at bar. We fail to per- 
ceive any analogy in the cases. In the first of 
those cases notes had been given to a person who 
afterwards died and his widow without adminis- 
tering on his estate, took new notes payable to her- 
self and surrendered the notes payable to her hus- 
band. She afterwards died and her administrator 
sued upon the notes payable to his intestate. And 
it was set up asa defense that there was no con- 
sideration for the notes as the payee was not the 
administrator of her deceased husband, 

The plea was held bad as the surrender of the 
old notes constituted a suflicient consideration. 
Then the note was payable to her which gave the 
right to sue in her name whilst living, or by 
her administrator after her death. Had an admin- 
istrator been appointed on the estate of the person 
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surrendered and the contest had been between such 
administrator and the payee of the new note as 
her administrator, a very different question would 
have arisen. But as the case stood the question 
was whether the payee would be protected in pay- 
ing the money as he promised by his new note. 
And it was held he was. That case did not involve 
the question whether the widow as such could sue 
in her own name on the three notes which she sur- 
rendered. Had appellant given its note to appel- 
lee, in discharge of this claim, and she had sued 
on the note, then the cases would have been sim- 
ilar. 

In the case of Cross v. Carey supra, one Cross 
diel intestate, leaving a widow but no child or 
descendant of a child. There was no administra- 
tion granted on his estate. But his widow sold the 
property of her deceased husband. Solomon Cross 
purchased a portion of the property, and when 
sued by the widow, he set up as a defense that she 
had no title to the property he purchased of her. 
It was there held that as heir of the husband, she 
had such ar equitable title as would enable her to 
sell the property and collect the price. But in that, 
as in the case of Riley v. Laughrey supra, it was a 
question simply between the buyer and seller. 
Had an administrator been appointed after the sale, 
and he had sued the purchaser for the price of the 
property, altogether a different question would 
have been presented. 

Then the widow had possession of the property 
and the equitable ownership of it, and the legal 
title had vested in no one, and the purchaser who 
had the property could not be heard to say he 
would keep it and not pay the price agreed upon 
by the parties. A person may sell his property 
and pass the legal title, but not so of a mere claim 
for damages. 

Here appellee has only an equitable title, and | 
that never confers the right to sue at law. It may | 
perhaps be true that an executor of his own mo- 
tion may under some circumstances sell property 
of the deceased and pass title, or may settle and 
discharge debts of the deceased. Still we are 
aware of no case, nor do we believe any can be 
found, which holds that such an executor may sue 
and recover either property or a chose in action of 
the deceased. It is contrary to all the analogies 
of the law. It is unprecedented to hold thata 
mere stranger without right may intermeddle in 
such matters. We are, therefore, of the opinion 
that appellee had no right without obtaining let- 
ters on the estate to maintain the action. 

It is urged that appellant should have pleaded in 
abatement. We fail to see that the law required 
such a plea to interpose the defense. Torecover, 
she was bound to prove a legal right vested in her. 
She could not recover by proving a legal right in 
another person. A person cannot recover by 
claiming a demand and showing another person 
holds the demand claimed. And such is the proof 
here. This defense may be made under the general 
issue as that put her on the proof of her claim. 
We are at a loss to understand how the defense 





could have been interposed under a plea in abate- 
ment. 


Had the conversion occurred after the death of 
Long and the probate of the will, it may be that 
appellee might have maintained the action; but 
the conversion occurred in his life-time. Had 
appellant demurred to the amended declaration, 
it would have been sustained, as the fact of the 
conversion in the life-time of Long and that no 
letters, testamentary or of administration had 
been granted, appeared on the face of the declara- 
tion. It disclosed no cause of action and hence 
was not cured by verdict. The court below there- 
fore erred in not arresting the judgment and for 
that error the judgment of the court below is 
reversed and the cause remanded.” 

Judgment reversed. 


_— 
—— 


FIRE INSURANCE— WEARING APPAREL. 








LONGUEVILLE v. WESTERN ASSURANCE CO, 





Supreme Court of Iowa, September, 1879. 

1. UNDER A POLICY INSURING certain wearing ap- 
parel contained in a certain house against loss by fire, 
the insurer is liable for its destruction by fire while 
being worn away from the house. 


2. THE TERM ‘‘ HOUSEHOLD FURNITURE ” as used 
in a policy of fire insurance, does not include wearing 
apparel. 

Appeal from the Dubuque Circuit Court. 


Action upon a policy of insurance. A demurr- 
er to the petition was overruled. From this de- 
cision defendant appeals. 


BECK. C. J., delivered the opinion of the court: 

The policy sued upon insures plaintiff against 
loss ‘‘on'his household furniture, useful and or- 
namental, including sewing machine, provisions, 
and family wearing apparel, all contained in a 
two-story frame dwelling on lot 6, Newberg’s 
subdivision, Dubuque, Iowa.”’ The petition alleges 
damage by fire to one overcoat, one dress-coat, 
one vest ard one shirt, being of the family wearing 
apparel insured, and avers that said fire occurred 
without any fault or negligence, and without any 
connivance or collusion on the part of plaintiff, 
but was purely accidental, while he was riding in 
a sleigh on South Dodge street, in the city of Du- 
buque, and not being on the premises described 
in the policy, and while he was wearing said 
clothes on his person in the usual and ordinary 
way. A demurrer to the petition, on the ground 
that the policy covered the property mentioned 
only while it was on the premises described, was 
overruled. The only question presented in the 
case involves the correctness of the court’s ruling 
upon the demurrer. The case, we think, comes 
within the rule of McCluer y., Girard Fire and 
Marine Insurance Company, 43 Iowa. 349. The 
words ‘‘ contained in the two-story frame build- 
ing,’ etc., are words of description of the prop- 
erty insured, including the place of deposit when 
not in ordinary use. The character of the prop- 
erty insured must be considered in determining 
the true construction of the policy. The house- 
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hold furniture is used only in the dwelling. It is | at Bury, and upon his leaving France a sum of £12 was 
proper to infer that the parties to the contract | paid to him by the defendant’s agent at Roanne, to en- 


intended the risk thould attach to it only 
when in the building specifiied. But wear- 
ing apparel, when used, must of necessity be 
worn sometimes away from the dwelling. We 
must infer that the parties to the contract intended 
the apparel to be used, and, hence, intended it to 
be used sometimes away from the dwelling. Of 
course, the use of the apparel away from the 
dwelling must be an ordinary use, and the dwell- 
ing must be the place of deposit for the apparel 
when notin use. The policy, therefore, does not 
contemplate that the insured may take a journey 


or sleep away from the dwelling; thus, when the - 


apparel is not worn, keeping it in a place of deposit 
other than his own dwelling. It will be observed 
that the language of the policy does not convey 
the idea that the apparel is to be kept in the 
dwelling. There can be no inference of a prohi- 
bition of ordinary use elsewhere. 

Counsel for defendant advance the thought that 
the words ‘‘household furniture’? used in the 
policy are intended to cover the other articles of 
property, family wearing apparel and provisions; 
that is, ‘* family wearing apparel’’ is included 
in the general term ‘ household furniture.’’ 
They argue that as the household furniture was 
covered by the policy only while in the dwelling, 
its component wearing apparel is subject to the 
same rule. The fault with this argument is that 
it does violence to the language and structure 
of the contract. Wearing apparel cannot be con- 
sidered as a part of the household furniture. The 
words are never so understood. The language of 
the policy is of common use, and must be under- 
stood in its common acceptation. In our opinion 
the court below correctly overruled the demurrer. 

Affirmed. 





CONTRACTS “ON ACCOUNT OF” OR “ON BE- 
HALF OF” ANOTHER. 


The decision of the Exchequer Division in Ogden v. 
Hall, 40 L. T. Rep. N. S. 751, touched upon some ques- 
tions which have been discussed not unfrequently in 
that court of late, viz., the effect of such words as ** on 
account of,” ‘on behalf of,’ in the body of a contract. 
In the above case the defendant, an ironfounder and 
machinist at Bury, having set up some mill machinery 
at Roanne, in France, for a French millowner there, 
was requested by him to engage an overlooker to man- 
age the machinery, and accordingly, on the 7th Dec., 
1876, a written agreement was drawn up and signed by 
the defendant and plaintiff at Bury, in the following 
terms: ‘*I hereby agree, on behalf of M. B. P., Roanne, 
France, to engage Mr. Amos Ogden (the plaintiff), 
overlooker, at the rate of £4 per week, with traveling 
expenses there and back. The sum of 30s. per week is 
to be paid to his wife every fourteen days. Signed, R. 
H. (the defendant), per J. Hall, Amos Ogden.”? The 
plaintiff thereupon proceeded to Roanne, receiving 
£10 at starting from the defendant, and entered on his 
duties as overlooker at the mill there, and continued 
there in that capacity till the middle of October, 1877, 
when, in consequence of a misunderstanding with M. 
B. P., the French millowner, he left and returned to 
England. Durin the plaintiff’s stay in France the 30s. 








able him to return to England. The remainder of his 
wages under the contract, except a balance of some £17 
was regularly paid to him from time totime by the 
French millowner. For this balance he now sued the 
defendant. At the trial the verdict was entered for 
the plaintiff, leaye to move being reserved. 


Upon the argument before the court, consisting of 
the Chief Baron and Barons Huddleston and Pollock, 
various cases were cited. Of these, the latest were 
Gadd y. Houghton, infra, and Paice v. Walker. 

In Paice v. Walker, 22 L. T. Rep. N. 8. 547, the de- 
fendants, W. & S., corn merchants in London, contract- 
ed with the plaintiff, a corn factor of the same place, 
to selland deliver to him a quantity of wheat. The 
contract, which was signed by the defendants in their 
own names, was in the following terms: ‘“ Sold to A. 
J. P., of London, about 200 quarters of wheat (as 
agents for John Schmidt & Co., of Dantzic), similar to 
sample at time of shipment, at 50s. per 486 lbs. free on 
board at Dantzic, including freight and insurance to 
London. * * * Payment by buyer’s acceptances of 
seller’s draft for invoice, amount at two months. 
Signed W. & S.” The plaintiff duly accepted and paid 
at maturity the defendant’s draft for the amount ac- 
cordingly. In an action by the plaintiff against the 
defendants, for breach of contract, in delivering wheat 
inferior to sample, a verdict was found for the plain- 
tiff, the Lord Chief Baron reserving leave to the de- 
fendants to move to enter a non-suit, onthe ground 
that the defendants contracted as agents only, and not 
as principals, and so were not liable. Spittle v. Laven- 
der, 2 Br. & Bing. 452, was, amongst others, cited by 
the defendants in support of the proposition, that 
there are many cases in which words of much weaker 
import have been held sufficient to discharge the party; 
but the court pointed out that that was quite a differ- 
ent case. The defendant there, an auctioneer, entered 
into the contract “fas agent for, and on the part of B.,” 
and B. shortly afterwards signed a note at its foot: “I 
sanction this agreement, and approve of the defendant 
having made it on my behalf.’”?’ The judges held that 
the plaintiff’s signature and sanction of the agent’s 
act were conclusive to show that the personal liability 
of the agent was excluded. The judges who heard the 
arguments in Paice v. Walker, were the Chief Baron, 
and Barons Martin, Pigott, and Cleasby. They were 
unanimous in discharging the rule. The Chief Baron 
admitting that there might be a difficulty in reconciling 
the various authorities, thought that the correct rule 
was laid down in the notes to Thompson vy. Davenport, 
2Sm. Lead. Cas., 6th edit. 344. Itis there said that 
the question in those cases, whether the party signing 
the contract is to be taken as a principal, or as having 
acted as an agent only, is one of intention, to be dis- 
covered from the document itself, but that asa general 
rule, where he signs for his own name without words 
of qualification, prima facie, he isto be looked upon 
as a principal and personally responsible, a conclusion 
which may be rebutted by areferenee tothe other por- 
tions of the contract. The question which his lord- 
ship accordingly proposed was whether, since the de- 
fendants did not sign “* as agents,” there was anything 
in the contract between the parties which, on the face 
ofit, shows that they did not intend to make them- 
selves personally responsible. This question was an- 
swered in the negative. Baron Martin thought that 
the documents in the present case were not bought and 
sold notes at all, and so distinguished the case from 
Fairlie v. Fenton, 22 L. T. Rep. N. 8S. 373. In this 
opinion Baron Pigott agreed. Baron Cleasby thought 
it was a case of a contract for the sale of goods made 
by the defendants as agent for a principal living be- 


was paid to his wife every fortnight by the defendant } yond the sea, and went on to say: “* The principle will 








Pe en en ee gw nef am 


mite 


"tees 





294 


THE CENTRAL 


LAW JOURNAL. 








be found in all the books treating of the law of prin- 
cipal and agent, that, as a general rule, persons acting 
for merchants in a foreign country, are personally lia- 
ble on contracts made by them for their employers, 
unless they expressly exclude such liability on the face 
of the contract itseif,on the presumption that the 
credit is rather given to the agent or factor at home 
than to the principal resident abroad.” 

This decision underwent some discussion in Gadd v. 
Houghton, 35 L. T. N.S. 222, 3 Cent. L. J.593, where 
the defendants, acting as brokers, contracted to sell 
and deliver a quantity of oranges to the plaintiff. By 
the sold note, the defendants stated that they had 
sold the goods on account of a foreign principal. 
At the trial before Baron Pollock, a verdict was en- 
tered for the defendants, with leave to the plaintiff 
to enter it for him. This rule was made abso- 
lute by the Exchequer Division, consisting of the 
Chief Baron and Barons Pollock and Huddleston. The 
facts proved were as follows: On Nov. 4, H., the sales- 
man of the defendants, fruit brokers at Liverpool, 
agreed to sell to plaintiff, a wholesale fruit salesman, a 
quantity of Valencia oranges of the brand of J. M. & 
Co.’s, and the plaintiff then signed a letter to the de- 
fendants, drawn up and written by H.,as follows: ‘4th 
Nov., Telegraph out an order on my account for 2,000 
eases of Valencia oranges of the brand of J. M. & Co., 
shipment from commencement of season to not later 
than 7th Dec. next, at 12s. 9d. per case, f. o. b.;”? and 
on the same day defendants telegraphed to J. M. & Co. 
at Valencia as follows: ‘Offered 12s. 9d. f. 0. b. 2,000 
cases per brand, part shipped first or second steamer, 
Liverpool, remainder before 7th Dec., subject per tel- 
egraph reply.” J. M. & Co. sent on 7th Nov. the fol- 
lowing telegram to defendants: “If your offer is 12s. 
9d. f. o. b. 2,000 cases, we accept.”? Thereupon, on the 
9th Nov., the defendants sent the foilowing contract, 
or sold note, to the plaintiff in Liverpool: ‘9th Nov., 
1874, Mr. S., We have this day sold you on account of 
J.M. & Co., of Valencia, 2,000 cases of oranges, of the 
brand of J. M. & Co., at 12s. 9d. f.0. b., shipment from 
commencement of season to not later than 7th Dec. 
next. Payment as usual. H. & Co.” On the same day 
the defendants telegraphed as follows to J. M. & Co.: 
**Have passed contract for 2,000 cases f. o. b. at 12s. 
9d.” The season for oranges commences early in No- 
vember. The only shipment under the contract before 
7th Dec. was one of 645 cases from Valencia on the 5th 
Dec., which arrived at Liverpool on the 24th Dec., and 
was paid for by plaintiff to defendants by his accept- 
ance of their bill on him; other shipments from Val- 
encia, after 7th Dec., which arrived too late for the 
Christmas market, were refused by the plaintiff, who 
then sued the defendants for breach of contract in not 
delivering the remaining 1,355 cases in time. 

The defendants contended that they were acting as 
the agents of J. M. & Co., the foreign principals, and 
that the contract note on its face showed that fact. 
Evidence was aiso given that on a contract in this form 
when the plaintiff was named, the usage of the trade 
put the liability on the plaintiff, and not upon the 
agent or broker. The Exchequer Division, following 
Paice y. Walker, made absolute a rule to enter a ver- 
dict for plaintiff on the ground that the defendants not 
having qualified their signature to the contract by 
word, and showing that they contracted as agents or 
brokers for other persons, were liable. On appeal this 
decision was reversed by a court consisting of Lords 
Justices James, Mellish, and Baggallay, and Justices 
Quain and Archibald. Lord Justice James was fully 
of opinion that Paice vy. Walker did not apply. ‘*What- 
ever may have been the difficulty in that case upon the 
words used ‘as agent for,’ the words used in the pres- 
ent case are not at all ambiguous, and it is impossible to 
make them words of description,’”? With respect to the 


case cited his lordship went on to say: **I can not my- 
self conceive that the words ‘as agent’ can be properly 
understood as implying merely a description, and I am 
bound to say that Ido not consider the decision in 
Paice v. Walker an authority in this case; and that if 
the words ‘as agent’ in that case were now to be de- 
cided by me,I should hold that they had the same 
effect as ‘on account of’ in this case.”? To the same 
effect were the observations of Lord Justice Mellish. 
Having mentioned his agreement with the position 
that prima facie when a man signs a contract in his 
own name heis a contracting party, and that there 
must be something very strong on the face of the in- 
strumeni to prevent that liability attaching to him, he 
he went on tosay: “But I can not understand why 
under the circumstances of this case, where there are 

, plain words to that effect in the contract, we are not to 
say that he is contracting on behalf of somebody else. 
Iam of opinion that there is no difference between a 
person saying, ‘I as agent for C. D. have sold to you,’ 
and saying, ‘I have sold to you,’ and signing that to his 
own name ‘ for C, D.’” 

In Southwell v. Bowditch, 24 W. R. 338, a broker 
was held by the court of appeal not to be personally 
liable, although the plaintiff’s name was not disclosed; 
the sold note in that case being ‘Sold by your order, 
and for your account to my principals.” 

In the result the discussion in Ogden vy. Hall turned 
upon whether the case was or was not distinguishable 
from Gadd vy. Houghton. A majority, consisting of 
Barons Huddleston and Pollock, answered the ques- 
tion in the negative; the Chief Baron, on the other 
hand, was of opinion that there was a difference be- 
tween the words *‘ on account of ”’ and ** on behalf of,” 
and that the case was similar to and governed by Tan- 
ner Vv. Christian, 4 Ell. & Bl.591. There the defendant 
had signed the contract in his own name without qual- 
ification, but in the body of the document the contract 
was stated to be made between Christian “for and on 
the part of ” Norris and the defendant Tanner of the 
second part. The Chief Baron formed a part of the 
court which decided Paice v. Walker, and of the court 
below in Gadd y. Houghton, with Baron Pollock.— 
Law Times. 





NOTES OF RECENT DECISIONS. 








INTEREST—CHANGE OF RATE.—Where an account 
extending over a number of years was ordered, and 
the rate of interest during the time had been changed 
by law, Held, that the interest payable on the sccount- 
ing must conform to such fluctuations.— Wilson v. 
Cobb, New Jersey Court of Chancery. Opinion by 
RUNYON, C., 4 Stew. 91. 


ARBITRATION — CONSTRUCTION OF POWER TO 
‘* SETTLE.’”’—The power “ to settle” on an assignment 
of a complainant’s interest in a contract, held, not to 
authorize the assignee to include it in a general arbi- 
tration of all matters in difference between him and 
the other party to the contract. Held, also, that an 
award thereon obtained against the protest of the com- 
plainant, and by the assignee’s deception, constitutes 
no bar to a specific performance of such contract.— 
Lawrence v. Emson, New Jersey Court of Chancery. 
Opinion by RuNYON, C., 4 Stew. 69. 


Goops OF WIFE PLEDGED BY HUSBAND—RELIEF. 





—The wife of a lunatic who had an ample estate ap- 
plied for an order requiring his guardian to redeem 
for her benefit certain separate property of hers (jew- 
els, ete.) pawned, with her consent, by her husband 
while sane, to pay his personal andexpenses, the pro- 
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ceeds of the Joan were so applied, Held, that she was 
entitled to relief, and that her husband, under the cir- 
cumstances, is bound, in equity, to redeem the prop- 
erty.—Re Harrall, New Jersey Court of Chancery. 
Opinion by RuNYON, C., 4 Stew. 101. 


BROKER—DUTY OF IN SALE OF REAL ESTATE— 
SPECIFIC PERFORMANCE—PURCHASE BY AGENT.—1. 
A person was employed to find a purchaser for a piece 
of property, the price to be fixed by the vendor. Havy- 
ing found a purchaser, with whom the vendor agreed 
as to the price, held, that the conduct of the agent hav- 
ing been fair, no further duty was imposed upon him 
in the matter, by reason of such special, qualified 
agency. 2. The purchaser was to give a mortgage for 
part of the purchase money. He offered to pay the 
whole in cash, if desired. Held, that under the cir- 
cumstances, the fact of his insolvency would not avail 
as a defence against specific performance. 38. The 
buyer did not disclose the fact that he was, in fact, 
purchasing for another person. Held, that he was un- 
der no duty to disclose his principal.—Hughes v. 
Young, New Jersey Court of Chancery. Opinion by 
RUNYON, C., 4 Stew. 59. 


EVIDENCE—WHEN PAROL EVIDENCE ADMISSIBLE 
TO SHOW UNDER WHAT CIRCUMSTANCES AND FOR 
WHAT PURPOSE INDORSEMENT ON NOTE WAS MADE. 
—1. In an action by the holder of a note against the 
indorser, the title of no innocent party intervening, 
it is always competent to the defendant to show by 
parol evidence either the want or failure of considera- 
tion, as between himself and the plaintiff, or that the 
indorsement was procured by fraud, or that it was 
made upon some special trust, or for a special pur- 
pose, as to an agent to enable him to use the paper or 
the money in some particular way, or to make collec- 
tion, or have the paper discounted for the benetit of 
the principal ; or that the note was indorsed and de- 
livered to the plaintiff to be used only upon some ex- 
press condition that has not been complied with. In 
these and similar instances, the parol evidence is ad- 
mitted to show the absence of any valid or sufficient 
consideration for the alleged liability of the defendant 
to the plaintiff, and its admission violates no principle 
established for the protection of third persons, as 
bona fide holders of negotiable paper. 2. The prom- 
issory note of a Building Association, signed by the 
president, secretary, treasurer and two directors, and 
indorsed by the payee, was left with H, as the treas- 
urer of the corporation, with the understanding that 
it should be discounted, and after deducting certain 
charges due the Association, the balance of the pro- 
ceeds should be paid to the payee of the note. M, who 
had been in the habit of procuring notes of a similar 
character to be discounted at the instance of H, for a 
certain commission, was applied to by H to get this 
note discounted, and for that purpose it was placed in 
his hands, without any other indorsement than that of 
the payee. Finding some aifficulty in procuring dis- 
count of the note, M returned to H and informed him 
that it was necessary that he should put his name on 
the note in order, as H testified, to his receiving the 
money, the product of the discount, and for that pur- 
pose alone; but M testified that the indorsement was 
made to give additional security tothe note. H in- 
dorsed the note, and it was again placed in the 
hands of M to be neyotiated. M, without any en- 
dorsement of his own passed the note to-A, and 
the amount which he received from A he paid over 
to H less a commission of one per cent. It ap- 
peared that the money obtained from A was not 
obtained by regular discount and upon the credit of 
the note; but M pledged his own individual respon- 
sibility for the money, and the note was passed as col- 
lateral security only. The money not being paid at 





| plaintiffs, as all know. 


the maturity of the note, the note was duly protested 
for non-payment and notice given the indorsers. 
After this, instead of bringing suit against the parties 
to the note, suit was brought by A against M on his 
separate undertaking for the repayment of the money, 
and judgment being recovered for the amount he paid 
it, and the note was returned to him through the at- 
torney of A Thereupon an action on the note was 
brought by M against H to recover on his indorse- 
ment. H denied his ‘iability. Held, that if the de- 
fendant indorsed the note for the purpose of giving it 
additional credit, and thus facilitating its negotiation, 
and not for the simple purpose of enabling him to re- 
ceive the money, the plaintiff’s right of action would 
be good as against the defendant, as well as against 
the maker and first indorser.—Hamburger v. Miller, 
Court of Appeals of Maryland. To appear in 48 Md. 











| ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, June 21, 1879.] 


QUI TAM ACTION—PENALTY FOR FAILURE OF RAIL- 
ROAD TRAIN TO STOP BEFORE CROSSING ROAD— 
JURISDICTION OF JUSTICE GF THE PEACK.—This was 
an action before a justice of the peace, to recovera 
penalty under sections 50 and 51 of the railroad law. 
R. S. 1874, p. 809. It is claimed that the statute was 
violated by the company, and that does not seem to be 
contested. It is urged that, asthe 5lst section does 
not state what courts may take jurisdiction, a justice 
of the peace could not try this cause; that when the 
statute fails to name the court which shall have juris- 
diction, the implication is that it is intended to be con- 
ferred ona court of general jurisdiction. WALKER, 
J.,says: ‘* The thirieenth section of the justice of the 
peace act provides that justices of the peace, amongst 
other cases, shall have jurisdiction in all cases where 
the action of debt or assumpsit will lie if the damages 
claimed do not exceed $200. No one will claim that an 
action of debt will not lie to recoyer a penalty given by 
statute, unless otherwise provided. Itis urged that as 
the evidence shows the company crossed another road 
without coming to a full stop, as required by the stat- 
ute, within a fourth of a mile of the place where the 
penalty sued for occurred, the two forfeitures 
could not be separated, and if united a justice of the 
peace would not have jurisdiction. The offenses were 
separate and distinct as though the roads thus crossed 
were miles apart. We are of the opinion the People, 
in suing for this, were not required to unite the two 
causes of aciion. The court below did not err in re- 
fusing to dismiss the suit. The suit was brought by 
appellant in the name of the ‘ People of the State 
of [llinois, for the use of Whiteside.’ The statute pro- 
vides that the suit for the recovery of the penalty shall 
be by action of debt, in the name of the people. This 
suit was inthe name of the people. They were the 
The words ‘for the use of 
Whiteside’ add nothing to, or detract nothing from 
the right of recovery. Aftirmed.—ZIilinois, etc., R. Co. 
v. People. 

PRACTICE—JUDGMENT ON NOTE BY CONFESSION 


| —TERM TIME—FAILURE OF CLERK TO ENTER JUDG- 


MENT.—On the 8th day of September, 1876, appellant, 
Long, filed in the office of the clerk of circuit court a 
declaration on a promissory note, and a warrant of at- 
torney to confess a judgment against Stewart & Ben- 
ford; also proof of the execution of the warrant of 
attorney and a cognovit, all of which were spread at 
large on the records by the clerk. This was all done in 
vacation, and out of term time. The clerk entered no 
judgment, or any order of any description. But the 
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clerk thereupon issued an execution against Stewart & 
Benford for the sum named in the cognovit, directed 
to the sheriff, and it was delivered to him to éxecute. 
He thereupon levied it on a stock of goods as the prop- 
erty of Stewart & Benford, and took them into posses- 
sion, and advertised for sale to satisfy the execution. 
Appellees, at the September term, 1876, also recovered 
a judgment against Stewart & Benford. They caused 
execution to issue, and to be put into the hands of the 
sheriff. The bill filed in this case by appellees alleges 
that the sheriff threatens to sell on the execution in 
favor of appellant, and apply the proceeds of such sale 
to its satisfaction, and tothe exclusion of appellees’ 
execution; that the property levied on is insufficient 
to satisfy all their executions. Demurrer was filed by 
defendants, which the court below overruled, and de- 
fendants appeal. It is claimed that merely spreading 
the declaration, note, warrant of attorney, and plea of 
confession on the records of the court, constitutes a 
judgment, and the execution was regularly issued in 
the record thus made. WALKER, J., says: ‘ Here 
there were all the facts appearing to require the clerk, 
under the statute, to enter the legal conclusion, but 
that was not done; and until done there was no judg- 
ment, but simply authority to enter a judgment. * * 
* Weare, therefore, of the opinion that there was no 
judgment on which the execution could issue, and that 
it was unauthorized and void, and appellant acquired 
no right under it as against appellees.” Aflirmed.— 
Long v. King. 


DAMAGES—SUIT FOR DEATH OF HUSBAND KILLED 
WHILE INTOXICATED—DRAM-SHOP ACT — REMOTE 
DaMAGES.—On the night of May 6, 1876, James Craw- 
ford was killed by a train of cars, on the track of the 
Chicago and Alton Railroad Company. Virginia Craw- 
ford, his widow, brought this action under the dram- 
shop act, to recover damages for injury to her means 
of support from such death, the declaration alleging 
it to have been caused in consequence of the intoxica- 
tion of deceased, and the action being against certain 
keepers of dram-shops in Bloomington, as having fur- 
nished the liquor which caused the intoxication. The 
plaintiff recovered a judgment, which was affirmed in 
the appellate court, and defendant appeals to this 
eourt. It appears that the deceased drank intoxicating 
liquor at the saloons of defendant during the whole of 
one day and evening; that when last at the saloon he 
was intoxicated, and that the next morning his dead 
body was found upon the railroad track. To reach his 
home two tracks had to be crossed. It is contended 
en the part of appellant, that the proximate cause of 
the death was the train of cars; that if his intoxication 
at the time contributed to his death, it was a remote 
cause, in respect of which there is no liability, and 
Shugart v. Egan, 83 Iil. 56, is cited as sustaining 
this view. SHELDON, J., says: ‘It was there held, 
when an intoxicated person had been assaulted 
and killed by a third party, that the seller of the intox- 
icating liquor was not liable in damages to the widow 
for the death. It was there said to be the common ex- 
perience of mankind, that the condition of one intox- 
icated invited protection against violence, rather than 
attack, and that it was not a natural and probable re- 
sult of intoxication that the person intoxicated should 
come to his death by the wilful criminal act of a third 
party. The present case is quite different. The death 
was not caused by the direct, wilful and criminal act 
of athird party. It can not beaffirmed that it was not 
& natural and reasonable consequence of the intoxica~- 
tion, that the person intoxicated, with two railroad 
tracks lying between him and his home, should, on a 
dark night, meet with injury or death upon a railroad 
track from arunning engine or train of cars; that it 
was not such a consequence as in the ordinary course 
of things might result. Instances of the very occur- 





] rence have come before this court. See 71 Ill. 273. The 


action is not a common law action, but it is a statutory 
remedy. The statute giving the action is very broad in 
its terms. If a person, because of being intoxicated, 
lies down or falls on a railroad track and is unavoida- 
bly run over, the result is in consequence of the intox- 
ication. See 77 Ill.109.” Affirmed. WALKER, d., dis- 
sents.—Schroder v. Crawford. 


TROVER FOR COAL TAKEN FROM MINE—MEASURE 
OF DAMAGES.—This was trover by John Lennon, the 
appellee against appellant, to recover damages for 
coals taken by it from the land of appellee and con- 
verted to its own use. The case was tried and verdict 
was returned in favor of appellee. Judgment was 
rendered thereon and defendant appeals. The prin- 
cipal question involved in the suit is as to the correct 
rule for the measure of appellee’s damages for the coal 
taken by appellant. BAKER, J., says: ‘ Robertson v. 
Jones, 71 Ill. 405, was trespass for taking coal from a 
mine. We then said the plaintiff ‘ has the right to re- 
cover the value of the coal after it is dug in the bank; 
or he could recover the value of the coal at the mouth 
of the pit, less the cost of conveying it, after dug, from 
the mine to the mouth of the pit. This rule is founded 
in justice and seems to be sustained by the authori- 
ties,’ We afterwards, in the case of McLean County 
Coal Co. v. Long, 81 Ill. 359, applied the same rule for 
the assessment of damages in an action of trover; hold- 
ing that in either form of action the plaintiff was 
entitled to compensation only for the damages he 
had actually sustained, unless it was a ease of trespass 
calling for vindictive damages. We said: ‘ For the 
expetse and trouble of separating the coal from its 
kindred layers and making it a chattel the defendant 
can not claim to be reimbursed; but the coal had ne 
value as a saleable article without being taken from the 
pit and any person purchasing the coal in the pit 
would have deducted from the price the eost of bring- 
ing it to the pit’s mouth.’ So, also, in I. & St. L. Coal 
Co. v. Ogle, 82 Ill. 627, the instruction given at the trial 
on this point ‘to allow the plaintiff the value of the 
coal taken, estimated at the pit mouth, less the cost of 
carrying it from where it was dug te the pit mouth, 
allowing the defendant nothing for digging,’ was held 
to be correct. We then quoted with approval, the 
language of Lord Denman in Morgan vy. Powell, 43 
Eng. Com. L. 734. The rule announced in the cases 
above cited would all have to be disregarded in order 
to hold, as is herein contended for, that the labor ex- 
pended in separating the stone, slate, sulphur and 
earth from the coal, should be deducted from the value 
of the coal at the mouth of the pit. The same rule we 
have above announced is held in the English cases, 5 
Mees & Wells. 302, 9 Mees & Wells. 672. The in- 
structions of the court given in this case now under 
consideration, are in conformity with the rule an- 
nounced by us in the cases to which we are referred.” 
Affirmed.—McLean Coal Co. v. Lennon. 


<i 
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SUPREME COURT OF PENNSYLVANIA. 
June-September, 1879, 





CONTESTED ELECTION—TIE VOTE.—1. Although 
the contingency be not expressly provided for by act 
of assembly, it is clearly within the spirit of the act 
that, when a tie vote is returned, either party may con- 
test. 2. In the event of a tie vote, and contest by one 
candidate, the proceedings are against, and notice 
thereof is to be given to, the other candidate. The in- 
cumbent holding over, although indirectly interested, 
is in no wise a party to the contest. Opinion PER Cu- 
RIAM.—Zrdman v. Barrett. 
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DIVORCE—TURNING OUT OF DooRsS—‘ INDIGNI- 
TIES TO THE PERSON” AND “ CRUEL AND BARBAR- 
ous TREATMENT” CONSTRUED.—1. To entitle a wife 
to a decree of divorce a mensa et thoro upon the ground 
that she was turned out of doors, there must be proof 
that she was ejected by force, or was compelled to 
leave beeause of a threat to employ force and a reason- 
able apprehension that it would be used against her; 
or there must be proof of a refusal to receive her upon 
demand that she should be taken into her husband’s 
home as wife, or of an emphatic refusal to allow her to 
remain after her return; or, lastly, there must be proof 
of facts amounting to a justification on the part of the 
wife in withdrawing from the home of her husband. 
2. Abusive or profane language, occasional refusal to 
speak, or neglect in writing are not such “ indignities 
to the person” or such “cruel and barbarous treat- 
ment” as are contemplated by the Act of Feb. 26,1817. 
Opinion PER CURIAM.—Sowers Appeal, 7 W.N. 313. 


LIFE INSURANCE—WARRANTY NOT IMPLIED FROM 
DECLARATIONS — MEANING OF ‘ DECLARES.”— The 
application of F for a poliey of insurance contained 
the following clause: “And the said F further de- 
clares, that he is not now afflicted with any disease or 
disorder, and that he does not now, nor will he, prac- 
tice any pernicious habit that obviously tends to the 
shortening of life.’? The policy issued in pursuance 
of this application contained, inter alia, the stipulation 
that if any of the statements or declarations made in 
the application should be found in any respect untrue, 
then the policy should be void. At the time of the in- 
surance, F had no pernicious habits, but some years 
afterwards drank to such excess that he died of deliri- 
um tremens. In an action on the policy: Held (re- 
versing the judgment below), that in the absence of 
any clause avoiding the policy in case the assured 
should practice any pernicious habit, and of any cove- 
nant or warranty on his part that he would not doso, the 
policy was not avoided. ‘* Were the mere declarations 
by the insured in his application, as to his future inten- 
tions, and his failure to carry out his declarations or 
to comply with his intentions as to his future conduct 
sufficient to work a subsequent forfeiture of the policy? 
In no part of the application did the assured covenant 
that he would not practice any pernicious habit. Nor 
did he promise, agree, or warrant not to do so. He 
declared that he would not. To declare is to state, to 
assert, to publish, to utter, to announce, to announce 


clearly some opinion or resolution; while to promise is ' 


to agree: “to pledge one’s self, to engage, to assume 
or make sure, to pledge by contract.”’—Worcester. 
There is no clause in the policy which provides that if 
the assured shall practice any pernicious habit tending 
to shorten life, the policy shall ipso facto become void. 
There is only the stipulation that ‘if any of the state- 
ments or declarations made in the application * * * 


shall be found in any respect untrue, this policy shall 
y policy 


be null and void.’ This evidently referred to a state 
of things existing at the time the policy was issued. 
As to such matters as I have already said there was no 
untrue statement. But the assured declared as matter 
of intention, that he would not practice any pernicious 
habit. Was this declaration of future intention false? 
There is no allegation much less proof that it was so. 
The assured might well have intended to adhere to his 
declaration in the most perfect good faith; yet ina 
moment of temptation have been overcome by this in- 
sidious enemy.” Opinien by Paxson, J.—Knecht v. 
Mutual Life Ins. Co., 7 W. N. 29. 








SUPREME COURT OF MISSOURI. 


April Term, 1879. 


EJECTMENT—SWAMP LANDS—RIGHT OF SURETY 
ON PAYING PURCHASE MONEY, AFTER DEFAULT, TO 
TAKE A DEED, AND BRING EJ&CTMENT—PURCHAS- 
ERS GRANTEES.—On February 4, 1856, Johnson county, 
sold the land in controversy as swamp land, on twelve 
month’s credit, to C who executed a bond therefor 
with the plaintiff B as surety; no patent having issued 
under W. S. p. 867, §4. On December 16, 1858, C. con- 
veyed the land to one Carley from whom through sun- 
dry mesne conveyances and a conveyance to himself on 
May 9, 1870, defendant F claims title. C made default 
in the payment of his bond. On February 23, 1871, 
plaintiff B, as surety of C, and with knowledge of de- 
fendant’s purchase and possession paid to Johnson 
county the purchase money and interest and received 
a deed for the land from the county. The defendant 
relied upon the statute of limitations. There was 
testimony tending to show that prior to the payment 
by plaintiff of the bond he notified the defendant that 
the purchase money had not been paid and requested 
him to pay it and relieve plaintiff of his liability as 
surety which defendant refused to do. Held that C 
not having paid the purchase money, he and all gran- 
tees under him, including defendant, took and held 
possession in subordination to the rights of the county, 
and nothing appears in the record to warrant the 
opinion that the possession ever assumed a hostile or 
adverse character, 63 Mo. 233. After default in pay- 
ment of the purchase money and refusal to pay, the 
county could have maintained ejectment 48 Mo. 237; 
14 Mo, 350; 21 Wend. 230; 3 Barb. 576; 53 Barb. 155. 
The county having transferred the legal title to plaint- 
iff on his paying the purchase money, as surety, his 
right is therefore equal to that of the county (44 Mo. 
338), and the plaintiff can recover in ejectment unless 
defendant refunds to him the money so paid, 42 N. Y. 
89. Reversed and remanded. Opinion by HouGn, 
J.—Fulkerson v. Brownlee. 


SHERIFF’S RETURN—ATTACKING JUDGMENT COL- 
LATERALLY—SHERIFF’S DEED ON PARTITION SALE, 
WHOM IT BINDS—CONSTRUCTIVE NOTICE.—Action 
of ejectment. Land sued for was sold under partition 
sale to J who gave notes for the purchase money with 
S as security payablo to M as sheriff of Pettis county, 
or his successor in office. MC, the latter’s successor 
in office, sued J & S on the notes aileging thattne suit 
was for the purchase money and thata vendor's lien 
existed therefor and asked for its enforcement. Judg- 
ment by default was rendered, special execution was 
issued and the land sold to plaintiff D.; the sheriff 
conveying by his deed all the right, title, ete., of J & 
S to the said property that he might sell as sheriff by 
virtue of the execution and advertisement, which deed 
was properly acknowledged and recorded. The sher- 
iff’s return certified that he executed the written pe- 
-ition and alias writ of summons by delivering a true . 
copy of the same to S, and also an alias summons to 
J, he being next and last served. Held that the return 
was good, though it was informal in not stating that a 
copy of the alias writ of summons was delivered to 
the defendant J, it showing that J was personally 
served with ‘“‘an alias summons” and as the statutory 
reason for serving him with a summons alone 
without the petition is found in the language of 
the return that he was the “next and last served” it 
is rendered certain to a common intent that the writ 
delivered to J was a counterpart of the one delivered 
toS. Besides, the judgment recites that both defend- 
ants were legally served, and this is conclusive on the 
parties in a collateral proceeding. 57 Mo. 570. After 
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the submission, but before the decision of the case, the 
Officer, oy permission of the court, so amended his re- 
turn as to show a good service, and as the defendant 
did not appeal from this, though he did object, the 
amendment so made is conclusive as to jurisdiction 
over J. It was further contended by defendant that 
M C could not bring the suit in the absence of an order 
transferring the business to him as the successor in 
office of M, the latter having made the sale and the 
notes having been madeto him, Held, the judgment 
on this question is not open to collateral attack, and its 
decree as to the vendor’s lien is equally conclusive; 
under the sale the whole title passed to the purchaser, 
aid it can never be asserted by the parties to the par- 
tition suit who were represented by the sheriff nor by 
any oue claiming under them having notice of the sale. 
49 Mo. 263. To those not having actual notice the deed 
to D affords constructive notice from the time it was 
recorded. Reversed and remanded. Opinion by 
HovuGu, J.—Dunham v. Wilfong. 


_—_e 
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SUPREME COURT OF INDIANA. 





September Term, 1879. 


HIGHWAYS—DEDICATION—INTENTION OF OWNER. 
—In a prosecution for unlawfully obstructing a high- 
way which has pot been regularly established by a 
board of county commissioners, nor by a user of twenty 
years, it is necessary for the State to prove beyond a 
reasonable doubt that the defendant (the owner in fee 
simple) intended to dedicate or grant such ground to 
the public; and the defendant in such prosecution 
may show by evidence that in point of fact he never 
intended a dedication. Asa dedication will be pre- 
sumed where the facts and circumstances of the case 
clearly warrant it, sothat presumption may be rebut- 
ted and altogether prevented from arising, by circum- 
stances incompatible with the supposition that any 
dedication was intended. Judgment reversed. Opin- 
ion by HowK, J.—Mauck v. State. 


HiGHWwAYS—LIABILITY OF CITY FOR DEFECTIVE 
STREETS AND SIDEWALKS.—A person injured by rea- 
son of a defective highway, can bring but one action 
for damages; and when the injury is permanent or 
continuous in its effect, he may recover prospective as 
well as past damages. 26 Wis. 256. In such action, 
evidence as to the business in which the plaintiff was 
engaged, its extent, and the consequent loss arising to 
him from his inability to prosecute it, is relevant and 
pertinent to enabie the jury to fix the direct and nec- 
essary damages resulting from such injuries. 2 Black. 
U. S. Rep. 590; 58 Ind. 224. Complaints by the injured 
party of pain, soreness, etc., may be competent evi- 
dence in his own behalf. 28N. Y.Ch. App. 344; 1 
Kern., 416. It is the duty of a townto keep its pub- 
lic streets and alleys in a safe condition, for use in the 
usual mode by travelers; and it is no defense to a suit 
for such injury that such defect was caused by a third 
person, without the consent of the city. But such third 
person might be liable over to the town. 57 Ind. 192. 
One using a sidewalk hus a right to presume that the 
city has done its duty in putting it in a safe condition. 
59 Penn. 211. Opinion by PERKINS, J.— Town of Elk- 
hart v. Ritter. 


STATUTE OF FRAUDS—AGREEMENT NOT TO BE 
PERFORMED WITHIN A YEAR.— This was a suit 
brought by an infant two years old, by her next friend, 
against the appellant, upon an agreement alleged to 


have been made by appellant’s decedent, Davis, with ' 


Aliee Johnson, mother of the plaintiff, that in consid- 
eration of said Alice’s dismissing a suit for bastardy, 
then pending against him, he, the alleged father of the 


bastard child, would support and care for such child! 
until she became twenty-one years of age. Davis died 
shoftly after the alleged agreement was made, and this 
suit was brought against the administrator of Davis” 
estate. Held, that as the agreement sued on was not al- 
leged to be in writing, it will be presumed to have been 
an oral agreement. 60Ind. 46. The agreement, by its 
express terms, was not to be, and could not be, per- 
formed within one year from the making thereof. It 
was a continuing promise, extending through a period 
of twenty-one years. Under the provisions of the first 
section of the statute of frauds, no action can be main- 
tained on such an agreement when not in writing. 
Browne on Stat. of Frauds, sec. 273; 13 Ind. 1; 21 Ind. 
169; 23 Ind. 223. Judgment reversed. Opinion by 
Hawk, J.— Goodrich v. Jonnson. 


<> 


SUPREME COURT OF OHIO. 


December Term, 1878. 





{Filed September 30, 1879. 


FALSE PRETENSES—AVERMENTS IN INDICTMENT— 
DESCRIPTION—1. In an indictment for obtaining goods 
by false pretenses, the pretenses consisted of repre- 
sentations by the accused of the value of several stocks 
of goods he owned, of the amount of his indebtedness, 
and of the amount that he was worth. Held, that neg- 
ative averments in the indictment, which, in effect, 
merely deny the representations to be literally true, 
but which do not negative their substantial truth as a 
means whereby the accused obtained creditin the pur- 
chase of goods, are bad. 2. Where, insuch an indict- 
ment, the only description of the property is “‘ a cer- 
tain lot of dry goods,” the description is insufficient. 
Judgment reversed. Opinion by WHITE, J.—Red- 
mond v. State. 


“CrviL DAMAGE” LAW—EVIDENCE.—1. In an ac- 
tion under the act of 1870 (67 0. L. 102), to recover 
damages to means of support, by reason of intoxica- 
tion caused by liquors alleged to have been sold con- 
tinuously, during a period of three years, to a person 
in the habit of getting intoxicated, the defendant may 
offer evidence to show that, during the same period, 
such person became intoxicated by liquors which he 
had purchased of other persous. 2. Under said act of 
1870, for injury to means of support, in consequence 
of intoxication which caused the death of the intoxi- 
cated person, damages resulting from the death can 
not be recovered. Davis v. Justice, 31 Ohio St. 359, 





approved. Judgment reversed, and cause remanded 
fora newtrial. Opinion by Okry,J. Boynton, J., 
dissented from the second proposition of the syllabus. 
—Kirchner v. Myers. 


INJURY TO PROPERTY—TITLE—COVERTURE—LIM- 
ITATION—DAMAGES.—1. In an action for an injury to 
abutting property, by reason of the construction of a 
railroad on a public street or highway, the plaintiff ’s 
title may be established by proof of adverse possess- 
ion. 2. Where coverture is relied on to save an action 
from the bar ef the statute of limitations, the marriage 
may be shown by proof of cohabitation as husband and 
wife. 3. The limjtation of two years within which an 
action must be commenced,as prescribed in section 12 of 
the General Corporation Act, as amended April 15, 1857 
(54 Ohio L., 133), applies only in cases where a railroad 
is constructed ina highway, or on other public ground, 
under an agreement with the public authorities, or 
after condemnation, as providedin said section. 4. In 
awarding damages for an injury resulting from a tort, 
compensation inthe nature of interest may be inclu- 
ded. Judgments irmed. Opinion by McILVAINE, J. 
| —Lawrence R. Co. v. Cobb. 
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SEALED NOTE—*‘ SCRAWL SEAL.”—Where the form 
of a promissory note, with blank spaces, payable to 
payee or bearer was printed, and after the spaces were 
filled, the maker signed his name in front of a device 
consisting of a bracket and the word seal therein, 
thus, ‘‘ [seal],”” which device was also a part of the 
form, and was printed in ink—Held: 1. That the de- 
vice mentioned is a “ scraw] seal,’”’ and under the stat- 
ute of this State has the effect of a common law seal. 
2. That by affixing his signature in front thereof the 
maker adopted the device as his seal. 3. Such a sealed 
note is only negotiable by virtue of the statute which 
requires the negotiation to be by “ indorsement there- 
on.” S. & C. 862. 4. In an action on sucha note in 
the name of the holder to whom it was transferred by 
mere delivery, the maker may set up any defense he 
could have madeagainstthe payee. Judgment affirm- 
ed. Opinion by GiLmMorgE, C. J.—Osborn v. Kistler. 


_ 
——_— 


SUPREME COURT OF MAINE. 








Advance Sheets of 69 Me. 





ATTACHMENT — RELEASE — COUNTERMAND.—The 
plaintiff, having property seized upon execution, 
authorized the officer to apply it for the benefit of sub- 
sequent attachers, relying upon a promise of the debtor 
to pay to him the execution. Held, that the plaintiff, 
upon a failure of the debtor to keep his promise, could 
countermand the authority, so far as it had not been 
acted upon by the officer, and retain his lien upon the 
property attached. Opinion by PETERS, J.—Hatch v. 
Jenard. 


PROCESS—SUFFICIENCY OF RETURN—DEFAULT.— 
1. Where a defendant was described in the writ as of 
Lee, in Penobscot county, and the officer declared in 
his return that he left asummons for him at his last and 
usual place of abode in Kennebec county, the service 
was not good. The summons must be left at his last 
and usual place of abode in the State. 2. If such ac- 
tion be entered and defaulted, without appearance 
upon the part of the defendant, an action upon the 
judgment cannot be sustained. Opinion by PETERs, 
J.—Sanborn v, Stickney. 


SET-OFF—JUDGMENT—COMMON LAW AND STAT- 
UTE RIGHT.—1. Judgments in cross actions may be 
set off, the one against the other, when the parties in 
interest are the same, on motion addressed to the court 
in which one or both of the actions are pending; and 
this right exists at common law, independent of stat- 
ute law. 2. A judgmentin favor of the principal alone 
may be applied in satisfaction of a judgmenc against 
him and his sureties. 3. Such a set-off will not be 
allowed to defeat an attorney’s lien for the taxable 
costs. 4. An assignment will not defeat the right of 
set-off, if both causes of action existed at the time the 
assignment was made. 5. If the right of set-off had © 
attached at the time of the assignment, the assignee 
must take the demand cum onere,—with the right of 
set-off still clinging to it. Opinion by PETERS, J.— 
Peirce v. Bent. 

C:\MPOSITION IN BANKRUPTCY—EFFECT OF UPON 
LriEN.—A ccmposition in bankruptcy does not dis- 
charge the lien created by an attachment of the bank- 
rupt’s property, unless the estate has been conveyed 
toan assignee. ‘‘ The reason is this: An attachment 
is a lien which the law cannot release except by such 
means as may be provided for the purpose in the bank- 
rupt law itself. Peck v. Jenness, 7 How. 612. The 
only mode provided is that contained in U.S. R.S., 





§ 5044, which declares that an assignment in bankrupt- 





cy shall relate back and vest the title of the estate in 
the assignee, notwithstanding the same is held under 
an attachment not four months old. Morgan v.Camp- 
bell, 22 Wall. 881. In such case there is no estate that 
the attachment can operate upon. The law in this 
way liberates property from attachment, and in no 
other way can such a result be attained. The author- 
ities generally take this view. Sage v. Heller, 124 Mass. 
213; Blume v. Gilbert, Id. 215; Storer v. Haynes, 67 
Me. 420; In re Clapp, 2 Lowell, 468; In re Chidley, L. 
R., 1 Ch. D. 177; Ex parte Jones, L. R., 10 Ch. (App. 
Cas.) 663; Bump on Composition, 18, and cases cited. 
Two cases have come under our observation which are 
opposed to this interpretation of the bankrupt law, 
but we are not satisfied that the conclusion adopted 
by them is the correct one. Miller v. McKenzie, 48 
Md. 404 (13 B. R. 406). Smithv. Engle, decided by the 
Iowa Supreme Court, 14 B. R. 481.’ Opinion by 
PETERS, J.—Cunningham v. Hall. 








BOOK NOTICE. 





THE GREAT SPEECHES AND ORATIONS OF DANIEL 
WEBSTER, with an Essay on Daniel Webster as a 
Master of English Style. By EDWIN WHIPPLE. 
Boston: Little, Brown & Co. 1879. 

A popular edition of the Speeches of Daniel Web- 
ster is certain to meet with favor in the absence of any 
other collection, except the compilation in six volumes, 
issued many years ago, and edited by Edward Everett. 
All the best speeches of the great orator are included 
in this report; the brilliant political debates in the 
Senate—the reply to Hayne, the speech onthe Presi- 
dent’s veto of the Bank bill, a uniform system of bank- 
ruptcy, slavery in the District of Columbia, the Mex- 
ican war, the appointing and removing power; the 
great legal arguments—in the Knapp Trial, in Gibbons 
v. Ogden, Ogden v. Saunders, the Dartmouth College, 
and the Girard will cases; the magnificent public ad- 
dresses—at New York, at Buffalo, at the laying of the 
corner stone of the addition to the Capitol, at the lay- 
ing of the corner stone of the Bunker Hili Monument. 
In an appendix are also given a number of his most 
important State papers. Mr. Whipple’s opening essay 
is a valuable and interesting contribution to biograph- 
ica] and critical literature. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, fer want of space, 
be invariably rejected. Anonymous eommunications are 
not requested.) 

*,* The following queries received during the past week are _ 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, er have 
the principles on which they depend, will take the trouble 
to forward an answer to as many of them as they are able. 

QUERIES. 

31. A sues B& Co. on their promissory note. Before 
the trial A agrees not to attempt to make the judg- 
ment out of B, providing B will not defend the suit, 
but allow judgment to be taken against him. B per- 
forms his contract, and after judgment A orders an 
execution levied upon B’s property. Is an injunction 
the proper remedy? Can B prove the above facts and 
compel A to enter satisfaction of the judgment? 
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82. On the ist day of January A. D., 1879, B gave 
note, secured by mortgage of cow, due January Ist, 
1880. Cow since brought calves which B now desires 
to sell. The mortgagee objects to the sale, and claims 
they are bound for his security. Are they bound or 
not under the law of Missouri? P.S. 





ANSWERS. 
No. 24. 
(9 Cent. L. J. 239.] 
See Youngblood v. Vastine, 46 Mo. 239, where it 
is held that a deed for value, etc., from the heir is 


good as against the unrecorded deed from the ances- 
tor. H. L. 





No. 26. 
(9 Cent. L. J. 239.] 

It is not in general necessary to prove the written 
appointments of public officers. All who are proved 
to have acted as such, are presumed to have been duly 
appointed to the office until the contrary appears 
(Wilcox v. Smith, 5 Wend. 231; Plymouth v. Painter, 
17 Conn.; Burke v. Elliott, 4Ired. 855; McCoy v. Cur- 
tice, 9 Wend. 17; Doe v. Young, 8 Ad. & El., 63 N. 8S.) 
unless, being plaintiff, he unnecessarily avers his title 
to the office, or the mode of his appointment; in which 
case the proof must support the entire allegation. 
Connell v. Curtis, 2 Bing. (N. C.) 228; Morses v. Thorn- 
ton, 8 T. R. 303; People v. Hopson, 1 Denio, 574. 

St. Louis. M. THOMPSON. 








NOTES. 








The Supreme Court of California is now constituted 
as follows: Robert F. Morrison, chief justice; Samuel 
B. McKee, E. M. Ross, J. R. Sharpstein, James D. 
Thornton, E. W. McKinstry and M. H. Myrick, asso- 
ciate justices. Judge McKinstry was the only member 
of the old bench re-elected at the late election-—-Irviug 
Browne, Esq., succeeds the late Isaac Grant Thompson 
as managing editor of the Albany Law Journal.—The 
select committee of the English Parliament appointed 
to inquire into the law relating to libel in newspapers 
and journals, the mode of proving such libels, and the 
means of rendering the proprietors and publishers re- 
sponsible civilly and criminally, have reported that 
they were unable to exhaust the subject during the last 
session, and recommend that the committee should be 
appointel next session to complete the inquiry.— 
During a recent summer circuit an English Queen’s 
Counsel received no less than $19,000 for work done at 
two assizes. 





THERE is a movement in England against the placing 
of prisoners on trial in the dock which is denounced 
as a “degradation, a pain and a tremendous injustice.” 
The Law Journal is of opinion that there is no hard- 
ship in an innocent person being put in the dock. * It 
is the place for all—the innocent as well as the guilty— 
to stand during trial. In the dock the prisoner is free 
from crowding or molestation, and he can see and hear 
what is going on. It seems to us that the guilty, and 
not the innocent, would deem it a hardship to be so 
placed as to be within view of the judge and jury, and 
to face the witnesses for the prosecution.”” We might 
remark here that in this country a prisoner is seldom 
obliged to stand, during trial, in the dock, and that 
no very grave consequences have ever followed the 
non-observance of the ancient custom in this respect. 
—Pomponius, a celebrated law teacher of Rome in 
the sixth century, entered into a contract with a Roman 
citizen to instruct his son in the law. This was the 





contract: So many coins if the pupil became learned 
in the law, the test to be that he should win his first 
case before the tribunal. Pomponious turned over his 
pupil as perfected in his studies. The father brought 
suit against the master to set aside the contract, and 
retained his son to plead this his first case. “If my 
son gains his case the contract is made void. If he 
loses I am not bound.”” Pomponius answers: “If I 
fail in my defense the son wins his case, and I am en- 
titled to my money. If I gain, the court gives me my 
money by its decree.”” Which side had the law? 





Lord Edward Strathearn Gordon, one of the 
Lord Justices of Appealof England, died on the 
21st ult. of heart disease, aged 65. He was called to 
the Scotch Bar in 1835, and was created a Queen’s 
Counsel in 1868. In February, 1874, on the formation 
of the present Government, Mr. Gordon was appointed 
Lord Advocate. In his efficial capacity he carried sev- 
eral important measures through the House of Com- 
mons (including the Scotch Reform Act of 1868, the 
Abolition of Patronage Act, 1874, and the Sheriffs’ 
Court Amendment Act, 1876), and he had for several 
years a very extensive practice in Scotch appeals be- 
fore the House of Lords. In September, 1876, on the 
passing of the Appellate Jurisdiction Act of that year, 
he was selected, with Mr. Justice Blackburn, as one of 
the Lords of Appeal in Ordinary. In his judicial ca- 
pacity Lord Gordon displayed great courtesy and 
amiability, and was extremely popular with those 
members of the bar who practiced in the House of 
Lords. In Scotch appeals his learning and experience 
were of very great value, but in determining English 
cases his modesty induced him, as a rule, to refrain 
from expressing his opinion at very great length.—— 
The late Caleb Cushing was familiar with the French, 
Spanish, Italian, Portugese and German languages, and 
there are quantities of books in these tongues included 
in his library, which is to be sold in October. The col- 
lection of volumes on international law is good—so is 
the collection of early works on the history ef Spain, 
Mexico and the Spanish provinces. Then there are a 
great many books relating to China, and many others 
written in Chinese concerning the history of that 
country. There are also to be seen Mr. Cushing’s 
Chinese visiting cards, used when he was Minister to 
China, with ** Ku Shing” printed on long strips of red 
paper. Mr. Cushing, who was extrvagantly fond of 
novel-reading, left in his library a large number of 
works of fiction in French and Spanish, but there 
are among them no English novels except ‘ Uncle 
Tom’s Cabin,” four or five of Scott’s novels, and 
one by D’Israeli——The Pall- Mall Gazette says that 
a milkman was summoned before Mr. Ellison, at the 
Lambeth Police Court, the other day, for refusing te 
serve a properly-authorized inspector with two-peany 
worth of milk. The evidence of the prosecutor was 
to the effect that the defendant, who was carrying a 
milk-can, and calling out ‘* Milk ho!”’ refused to serve 
him on request. ‘The defendant based his refusal on 
the ground that he had no milk to spare. The prose- 
cutor then told him that he was an inspector under the 
Food and Drugs Act, and that the milk was required 
for the purpose of analysis. This intimation, however, 
had not the desired effect upon the defendant, and a 
summons was accordingly taken out under the 17th sec- 
tion of the Food and Drugs Act. At the hearing of the 
case, it was contended that the defendant could not be 
convicted, since the milk was not “‘ exposed for sale in 
a shop, premises or stores.”” Mr. Ellison came to the 
conclusion that the contention was valid, and dis- 
missed the summons. He was, however, sorry to adopt 
this interpretation of the statute, and granted a case 
for a superior court. 
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